
4201 East Arkansas Ave, Suite 262 

Denver, CO 80222 

MEMORANDUM 

TO:  TRANSPORTATION COMMISSION 

FROM: JOSHUA LAIPPLY, CHIEF ENGINEER 

DATE: MAY 6, 2016 

SUBJECT: REPORT PURSUANT TO COLORADO REVISED STATUTES, §43-1-208 REGARDING PROJECT NUMBER 

STA 0702-327, I-70 VAIL UNDERPASS 

Background 

This written report to the Transportation Commission is pursuant to Colorado Revised Statutes ("C.R.S."), 

Section 43-1-208 (statute attached with this memorandum). Generally, Section 43-1-208(1), (2) and the first two 

sentences of (3) prescribe an eminent domain procedure for the department. Pursuant to the final sentence of 

Section 43-1-208(3), it is CDOT's position that the Chief Engineer and the Transportation Commission do not need 

to comply with the highly prescriptive procedures set forth in Section 43-1-208(1),(2) and the first two sentences 

of (3). Additionally, CDOT asserts that that Transportation Commission Resolution 271, passed in 1994, properly 

delegated authority to the Executive Director or his delegatee to approve and acquire property through eminent 

domain procedures. By submitting this written report, CDOT does not admit that it is required to follow the 

procedures set forth in Section 43-1-208(1), (2) and the first two sentences of (3) in order to condemn private 

property for state highway purposes. This written report is made in order to cure any alleged defects in CDOT's 

condemnation authority. 

However, there is pending before the Colorado Supreme Court a challenge to the Transportation 

Commission's and CDOT's authority to condemn private property pursuant to the final sentence of Section 43-1- 

208(3). The Colorado Supreme Court case is titled Department of Transportation v. Amerco Real Estate Company 

and U-Haul of Colorado, 2016SA75. The pending Colorado Supreme Court case is complicating efforts to acquire 

possession of a portion of the common elements of the Simba Run Condominium Association identified on CDOT's 

Right-of-Way Plans as RW-2, PE-2, PE-2A and TE-2 (the "Property") in connection with the I-70 Vail Underpass 

Project, Project No. STA 0702-327 (the "Project"), in a pending condemnation action filed on March 8, 2016 in the 

Eagle County District Court, captioned Department of Transportation v. Simba Run Condominium Association, et. 

al. 

The Property is located adjacent to the North Frontage Road for I-70 in Vail, Colorado and is the only 

property remaining to be acquired by CDOT for the I-70 Vail Underpass Project. Counsel for Simba Run 

Condominium Association has raised the alleged defect at issue in the pending Colorado Supreme Court case as an 

impediment to CDOT's authority to condemn and consequently CDOT's ability to acquire immediate possession of 

the Property. Pursuant to the construction contract CDOT has executed with Edw. Kraemer & Sons, CDOT is to 

deliver the Property not later than August 29, 2016. Timely delivery of the Property to the construction contractor 

is necessary to allow Project completion by year-end 2017. 
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CDOT anticipated immediate possession of the Property in June of 2016 and it is necessary that CDOT 

have access to the Property to continue critical construction on this Project. While CDOT could await the outcome 

of the pending Colorado Supreme Court case, such a course of action could deprive CDOT of possession of the 

Property for many months. Such a delay would be detrimental to completing the Project on schedule and would 

expose CDOT to significant contractor delay claims. Therefore, in an abundance of caution, I submit this written 

report pursuant to Section 43-1-208(1). The I-70 Vail Underpass Project is necessary to relieve congestion on I-70 

through Vail, Colorado and improve connectivity for the community and is therefore, desirable. I hereby request 

that the Transportation Commission determine that the proposed changes of the Project serve the public Interest 

and/or convenience of the traveling public. 

If the Transportation Commission determines that the proposed changes will serve the public and/or 

convenience of the traveling public, I respectfully request that the Transportation Commission enter a resolution 

upon its minutes, approve the same, and authorize me to tender Simba Run Condominium Association amount of 

damages, as estimated by me and approved by the Transportation Commission as are set forth in the 

accompanying Land Acquisition Approval and as further estimated in an approved real estate appraisal of the 

Property. 

Description of Portion of Highway to be Changed and Proposed Changes 

The Project will construct an I-70 underpass in Vail, Colorado that will connect the North and South 

Frontage Roads for I-70 and construct two roundabouts. The Project is a RAMP Project which was initially 

approved by the Transportation Commission in February 2015 and a budget supplement approved in June 2015. I 

have determined that it is necessary to alter this portion of I-70 to increase highway capacity and provide 

increased safety for the traveling public. 

Description of Simba Run Property Needed for Project 

The Property is located adjacent to the North Frontage Road for I-70 In Vail, Colorado where the I-70 

underpass will be constructed. The legal descriptions of the Simba Run parcels are attached with this 

memorandum. 

Estimate of Damages and Benefits Accruing to Simba Run 

On July 9, 2015, I approved an estimate of land acquisition costs and damages for property in this Project 

area.  The Land Acquisition Approval represents a reasonable budget of the costs and damages related to the 

Simba Run Property. Since the Land Acquisition Approval was executed, CDOT has obtained an approved real 

estate appraisal for the Simba Run parcels which more precisely estimates the just compensation and damages to 

the Property. 

Attachments 

§43-1-208, C.R.S.

Legal Descriptions of Simba Run Parcels

Right-of-Way Plans

Land Acquisition Approval

Proposed Resolution
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Resolution # TC-16-5-[ ] 

Authorizing the Chief Engineer to negotiate with and tender damages to Simba 

Run Condominium Association 

WHEREAS, the Transportation Commission is authorized pursuant to Section 
43-1-106(8), C.R.S. to formulate the general policy with respect to 
management, construction and maintenance of public highways and other 
transportation systems in the state and to promulgate and adopt all budgets of 
CDOT; and

WHEREAS, pursuant to Colorado law at Section 43-1-208, C.R.S., the 
Colorado General Assembly has conferred the power of eminent domain upon 
CDOT to acquire property necessary for state highway purposes; and 

WHEREAS, pursuant to the final sentence of Section 43-1-208(3), C.R.S., since 
1994 the Transportation Commission has authorized CDOT to condemn private 
property without following the more prescriptive practice for condemnation set 
forth in Section 43-1-208(1), (2) and the first two sentence of (3); and 

WHEREAS, there is pending before the Colorado Supreme Court a challenge to 
the Transportation Commission’s and CDOT’s authority to condemn private 

property pursuant to the final sentence of Section 43-1-208(3) which case is 

titled Department of Transportation v. Amerco Real Estate Company; U-Haul 
Company of Colorado; et al., 2016SA75; and 

WHEREAS, the pendency of the Colorado Supreme Court case is having a 
negative impact on CDOT’s ability to timely acquire possession of property 
sought for state highway purposes under the authority granted pursuant to the 
final sentence of Section 43-1-208(3); and 

WHEREAS, in order to allow CDOT construction projects to proceed in a more 
timely fashion, the Transportation Commission, without admitting the validity 
of the challenge to its condemnation authority presented in the pending 
Colorado Supreme Court case, is electing to follow the prescriptive practice set 
forth in Section 43-1-208(1), (2) and the first two sentences of (3); and 

WHEREAS, the Transportation Commission is authorized pursuant to Section 
43-1-208(2), C.R.S. to determine whether a proposed change to a state highway 
will serve the interest and convenience of the public; and

WHEREAS, the Transportation Commission may enter a resolution upon its 
minutes approving the proposed highway changes and authorizing the CDOT 
Chief Engineer to tender landowners the amount of damages, as estimated by 
the Chief Engineer; and
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WHEREAS, on March 8, 2016, CDOT filed a Petition in Condemnation in Eagle 

County District Court against certain property located adjacent to the North 
Frontage Road for I-70 in Vail, Colorado (the “Property”) owned by Simba Run 

Condominium Association, numerous entities owning condominium units and 
mortgage holders (together, the “Owners”); and 

WHEREAS, counsel for CDOT and Simba Run Condominium Association have 

discussed proceeding to an Immediate Possession Hearing before the Eagle 
County District Court but the attorneys for Simba Run Condominium 
Association have asserted that CDOT is or may be barred from acquiring the 

Property from the Owners based upon the pending Colorado Supreme Court 
case; and 

WHEREAS, CDOT has an immediate need for the Property and the inability to 

work on the Property will likely cause delay to the Vail Underpass Project which 
is a RAMP project, resulting in significant monetary harm to CDOT; and 

WHEREAS, without admitting that CDOT is required to comply with the 

provisions of Section 43-1-208(1), (2) and the first two sentences of (3), C.R.S., 
the Transportation Commission acknowledges that it has reviewed the written 
report of the Chief Engineer in relation to the Vail Underpass Project and the 

Simba Run Condominium Association Property; and 

WHEREAS, after reviewing the Chief Engineer’s written report regarding Vail 
Underpass Project and the Property, the Transportation Commission has 

determined that the proposed changes from the Vail Underpass Project on I-70 
will serve the public interest and convenience of the traveling public; and 

WHEREAS, the Transportation Commission also approves of the Chief 

Engineer’s estimate of damages set forth in his written report. 

NOW THEREFORE BE IT RESOLVED, the Transportation Commission hereby 
declares that the public interest and convenience will be served by the 

proposed changes to I-70 by virtue of the Vail Underpass Project, and 
authorizes the Chief Engineer to negotiate with the Owners regarding the 
amount of damages, and tender such damages as estimated by him, and 

authorizes CDOT to proceed with condemnation of the Property in the event 
negotiations are unsuccessful. 

Herman Stockinger, Secretary Date 
Transportation Commission of Colorado 
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