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REVISION OF SECTION 105

DISPUTES REVIEW BOARD

Section 105 of the Standard Specifications is hereby revised for this project as follows:

Add subsection 105.22 as follows: 

105.22. Disputes Review Board.
(a)
General. A Disputes Review Board (board) shall be established to: (1) Review disputes between the Contractor and the Department; (2) provide consultation for the resolution of disputes; (3) review appeals of claims; and (4) submit recommendations on appeals of claims to the Region Transportation Director (RTD) and to the Chief Engineer.

(b)
Purpose. The purpose of the board is to fairly and impartially consider the disputes and appeals of claims for both design and construction issues placed before it, to provide expertise in the resolution of disputes at the project level, and in the case of appeals of claims, provide written recommendations to the RTD or the Chief Engineer for resolution of these claims.

By providing special expertise, the board will assist in the resolution of appeals made by the Contractor pursuant to subsection 105.21, in order to prevent construction delays and litigation. The board’s recommendations shall be made and the Chief Engineer’s decisions obtained prior to formal adoption of position or filing of litigation by the Contractor.

(c)
Establishing the Board. The board shall consist of three members: one selected by the Contractor, one selected by the Engineer, and the third selected by the first two members. The establishment of the board shall be completed within 60 days after the date of the contract award. The board will be considered established when all three members, the Contractor and the Department have executed the agreement specified herein.

(d)
Board Members. The board members selected shall be experienced in the construction processes anticipated to be used on the project. The board members shall not have any financial interest in the project, except for payments received as board members. Board members shall not have been employed by the Contractor or its subcontractors, the Department, or the design consultants for this project within a period of two years prior to the selection as board members.  However, fee-based consulting services on other projects for the Contractor, the Department, or the design consultants for this project will not be considered such employment. A practicing attorney may not serve on the review board, participate in the claimant Contractor’s oral claim presentations, question or cross examine witnesses, or object to the presentation of any testimony at the review board meetings. Either party may, at its own expense, have an attorney present at the review board meetings to advise it during the proceedings.  The board members shall discharge their responsibilities impartially and independently considering the facts related to the matters under consideration and the provisions of the Contract. Termination of board member services may be made with at least 30 days advance notice, as follows:

(1) The Contractor may terminate the services of the Contractor-selected board member.

(2) The Department may terminate the services of the Department-selected board member.

(3) By mutual agreement, the Department and Contractor selected board members may terminate the services of the third board member.

(4) A board member may resign.

When a termination notice is given, a copy thereof shall also be transmitted to the Contractor, the Engineer and other board members, as appropriate.
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Prior to issuance of a termination notice of a board member, the replacement for the terminated board member shall be selected and the notice shall name such replacement board member. Replacement board members shall be selected in accordance with the provisions of this subsection for selecting the original board members.

(e)
Board Operation.
1.
General. Within 30 days after the establishment of the board, the board shall meet at a mutually agreeable location to:

(1) Formulate its own rules of operation, and appoint a chairman.

(2) Obtain copies of the contract documents and Contractor’s schedules for each of the board members.

(3) Agree on the location of future meetings, which shall be reasonably close to the project site.

(4) Each board member shall establish an address and telephone number for the purposes of board business.

2.
Regular meetings. Regular meetings of the board shall be held approximately every 60 to 120 days throughout the life of the Contract, except that this schedule may be modified to suit developments on the job as the work progresses. Regular meetings shall be attended by representatives of the Contractor and the Department.


The board shall establish an agenda for each meeting which will cover all items that the board considers necessary to keep it abreast of the project such as construction status, schedule, potential problems and solutions, status of past claims and disputes, and potential claims and disputes. Copies of each agenda shall be submitted to the Contractor and the Department at least seven days before the meeting date. Oral or written presentations or both shall be made by the Contractor and the Department as necessary to give the board all the data the board requires to perform its functions. The board will prepare minutes of each meeting, circulate them to all participants for comments and approval, and issue revised minutes before the next meeting. As a part of each regular meeting, a field inspection trip of all active segments of the work at the project site may be made by the board, the Contractor, and the Department.

3.
Special meetings. Special meetings shall be held as necessary to handle appeals, as specified hereinafter.

4.
Handling of Appeals. When an appeal is referred to the board, the board shall first decide when to meet. If the matter is not urgent, as determined by the board, it may schedule the issue for the next regular meeting. For urgent matters, as determined by the board, a special meeting shall be held at the board’s earliest convenience.


In addition to the data to be submitted to the Engineer or the Region Transportation Director, pursuant to subsection 105.21, the Contractor and the Department shall submit such other data and make such oral presentations as the board may require.


The Contractor and the Department shall both have opportunity in an open meeting to discuss the dispute and present rebuttals until all aspects of the appeal are fully covered. Sufficient time will be devoted to accomplish this purpose. During these meetings the board shall not express any opinion concerning the merit or lack of merit of any facet of the dispute or the appeal.


After the open meeting, the board shall meet in private session and reach a conclusion supported by at least two members. The findings and a written recommendation shall be submitted to the Engineer, the Region Transportation Director, or the Chief Engineer, as appropriate, with a copy to the Contractor.
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The Disputes Review Board’s recommendation shall include: (1) a summary of the issues and factual evidence presented by the Contractor and the Department concerning the claim; (2) recommendations concerning the validity of the claim; (3) recommendations concerning the value of the claim as to the cost and time impacts if the claim is determined to be valid; and (4) the contractual and factual bases supporting the recommendations made.

The board shall make every effort to reach a conclusion; however, if a conclusion is not supported by two members, each member shall individually summarize the findings and all members shall jointly submit them to the Engineer, in the manner specified above.

(f)
Cost and Payments.
1.
General Administrative Costs. The Contractor and the Department shall equally share the entire cost of the following to support the board’s operation at regular and special meetings.

(1) Copies of contract and other relevant documentation

(2) Meeting space and facilities

(3) Secretarial Services

(4) Telephone

(5) Mail

(6) Reproduction

(7) Filing

2.
Board Member Costs. Fees and expenses of all three board members shall be shared equally by the Contractor and the Department. Reimbursement of the Contractor’s share of the board expenses for any reason is prohibited.

3.
Payments to Board Members and General Administrative Costs. The Department or its duly authorized representative shall make all payments in full to all three board members. The Department will submit to the Contractor an itemized statement for all such payments, and the Department will deduct one half of such amounts from the Contractor’s progress estimate.

Payment to each board member shall be at the fee rates appended to the agreement signed by the board members, the Contractor, and the Department.  In addition, reimbursement will be made for applicable expenses as specified hereinafter.

Applicable expenses will be reimbursed at the actual cost to the board member. These expenses include, but are not limited to, automobile mileage, parking, travel expenses from the board member’s point of origin to the initial point of arrival, automobile rental, food and lodging, printing, long distance telephone, postage and courier delivery.

Each board member shall submit an invoice to the Engineer for fees and applicable expenses incurred each month following a month in which the board members participated in board functions.

Such invoices shall be in the format established by the Department. Expenses for all items shall be supported by ticket vouchers or receipts.

Payments will be made to each board member within 60 days after the Department or its duly authorized representative has received all the applicable billing data and verified the data submitted by that board member.

105drb
Page 4 of 6

4

REVISION OF SECTION 105

DISPUTES REVIEW BOARD

DISPUTES REVIEW BOARD

THREE PARTY AGREEMENT

COLORADO PROJECT NO. 

This three party agreement, made this               day of                         , 20       ,

by and between: the Colorado Department of Transportation, hereinafter called the “Department”; and

hereinafter called the “Contractor”; and 

                                                                                                                                               ,

                                                                                                                                               , and

hereinafter called the “Disputes Review Board” or “board”.

WHEREAS, the Department is now engaged in the construction of the                              
                                                                                                                                               ; and

WHEREAS, the contract provides for the establishment of a board in accordance with subsection 105.22 of the project special provisions.

NOW, THEREFORE, it is hereby agreed:

ARTICLE I

DESCRIPTION OF WORK AND SERVICES

The Department and the Contractor shall form a board in accordance with this agreement and the provisions of subsection 105.22 of the project special provisions.

ARTICLE II

COMMITMENT ON PART OF THE PARTIES HERETO

The parties hereto shall faithfully fulfill the requirements of subsection 105.22 of the specifications and the requirements of this agreement.

ARTICLE III

COMPENSATION

Compensation to the board members shall be as specified in subsection 105.22 of the specifications. A copy of the rates agreed to by each board member and the party or parties which selected each board member are appended hereto and made a part of this agreement. Changes in such rates shall be subject to agreement by the board member and the party or parties who selected the board member, and shall be authorized by a written supplement to this agreement.

Board members shall keep all fee and expense records pertaining to this agreement available for inspection by representatives of the State and the Contractor for a period of three (3) years after the termination of the board members’ services pursuant to subsection 105.22 of the specifications.
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ARTICLE IV

ASSIGNMENT

Board members shall not assign any of the work to be performed by them under this agreement.

ARTICLE V

COMMENCEMENT AND COMPLETION OF SERVICES

The commencement of the services of the board shall be as specified in subsection 105.22 of the specifications and shall continue until all disputes under the Contract which may require the board’s services have been heard and a recommendation has been issued by the board as specified in the above referenced subsection 105.22.

ARTICLE VI

LEGAL RELATIONS

The parties hereto mutually agree that each board member in performance of his duties on the board is acting as an independent contractor and not as an employee of either the State or the Contractor.

The parties hereto shall not bear a greater responsibility for damages or personal injury than is normally provided by Federal and/or State of Colorado Law. The board members are absolved of any personal liability arising from the recommendations of the board.

ARTICLE VII

DISPUTES, APPLICABLE LAW, VENUE

All disputes between the parties, hereto, arising out of the performance of the board or items of this agreement between the parties hereto shall be referred to the District Court of the City and County of Denver, Colorado. The parties hereto hereby agree that all such disputes shall be resolved by the application of the laws of the State of Colorado, and that the parties to such action shall have the right of appeal from such decisions of the District Court of the City and County of Denver, Colorado, in accordance with the laws of the State of Colorado.
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IN WITNESS HEREOF, the parties hereto have caused this agreement to be executed the day and year first written above.

BOARD MEMBER:                                                                                                                    .
BY:                                                                                                                                               .
BOARD MEMBER:                                                                                                                    .
BY:                                                                                                                                               .
BOARD MEMBER:                                                                                                                    .
BY:                                                                                                                                               .
CONTRACTOR:                                                                                                                          .
BY:                                                                                                                                               .
TITLE:                                                                                                                                         .
COLORADO DEPARTMENT OF TRANSPORTATION

BY:                                                                                                                                               .
TITLE:
CHIEF ENGINEER

