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Date: December 23, 2008


Implementation of the Water Quality Control Consent Order
CDOT has entered into a consent order with the Water Quality Control Division of the Colorado Department of Public Health and Environment (CDPHE) regarding water quality control on CDOT projects.  The provisions of the consent order will go into effect on January 1, 2009. The provisions will apply to all CDOT projects that have a Colorado Discharge Permit System (CDPS) Stormwater Construction Permit (SCP), including those already under contract, those recently awarded, those already advertised, and those to be advertised hereafter.
The consent order is the legal document between CDOT and CDPHE that resolves the notifications of violation of water quality requirements issued by CDPHE to CDOT for multiple construction projects. In the consent order CDOT has agreed to take several actions to improve enforcement of water quality requirements on its projects.  The consent order can be found at:
http://www.dot.state.co.us/environmental/envWaterQual/default.asp            
To implement the provisions of the consent order at the project level, the Project Development Branch is issuing the following revised special provision, new Construction Manual revision, and additional guidance with this Bulletin:

1. A standard special provision, Revision of Sections 101, 107, and 208 – Water Quality Control.  This standard special provision will be implemented on all CDOT projects that have a CDPHS -SCP as soon as possible, but no later than February 28, 2009. This standard special provision revises and replaces the project special provision that has the same title and that is now in effect on projects. The standard special provision can be found at:  
http://www.dot.state.co.us/DesignSupport/Construction/2005SpecsBook/2005SSP/2005_SSP_Index.htm 
Major changes in this specification that may cause increased cost to the project are summarized below:

· Insubstantial structures like children’s wading/swimming pools cannot be used as concrete washout structures. (208.02(k))
· The Superintendent must attend the Environmental Preconstruction Conference.  (208.03)

· Prior to initiation of construction activities, the Erosion Control Supervisor (ECS) and Superintendent shall inspect the project for correct BMP installation conforming to the site-specific Stormwater Management Plan (SWMP). (208.03)

· The Superintendent must attend and participate in each 14-day stormwater management system inspection. (208.03(c) item 4) 
· The ECS or Superintendent shall conduct an inspection on each day in which active construction has occurred, to determine whether construction is being conducted in accordance with the site-specific SWMP and the CDPS-SCP. (208.03(c) item 17)
· Additional documents are required to be included in the SWMP Notebook. (208.03(d) 14 through 19)       
· Weekly Meetings will be conducted by the Engineer, Superintendent, and ECS with all persons involved in construction activities that could adversely affect water quality to discuss the SWMP, CDPS-SCP, problems implementing the project SWMP, maintaining BMPs, and unresolved issues from the daily stormwater log.  New subcontractors who did not attend the Environmental Preconstruction Conference will be briefed on the requirements of the SWMP and the CDPS-SCP at their first weekly meeting. (208.03 (e))

· Payment will be made for the replacement of worn out erosion and sediment control devices, as approved by the Engineer. (208.04(e))

· Items have been added to the list of incidents that are considered failure to perform erosion control.  Note that any violation of the CDPS-SCP will be considered failure to perform erosion control. (208.06)

· The Engineers’ notification procedures to the Contractor of non-compliance have been changed. (208.06)

· Consequences for continued failure to comply have been revised. (208.06)
For projects under AD with a CDPS-SCP, add the new specification and bid items by Revision Under Ad.

For projects already awarded or under construction with a CDPS-SCP, delete the old project special provision and add the new standard special provision and any necessary additional bid items by Contract Modification Order.  The Contractor shall sign the Contract Modification Order in accordance with subsection 105.01 of the Standard Specifications.  Failure to sign the Contract Modification Order within 30 days of submittal may result in suspension of work in whole or part, withholding of payment in whole or part or default of the Contract. Contact your Area Engineer if the Contractor refuses to sign the Contract Modification Order.  Those projects having Removal and Disposal of Sediment (LS) will need to delete this item and replace it with Removal and Disposal of Sediment (Labor) and Removal and Disposal of Sediment (Equipment), both payable on an hourly basis. Note that the item for equipment includes the operator.   Projects having ECS on a LS basis will need to delete the item and add a new item on a per hour or per day basis.  Those projects having ECS on a Day or Hour basis may need to negotiate a new price with the Contractor and add the new item to the Contract. 
2.
A Revision of Section 208.2.2 Item (5) of the Construction Manual.   Detailed notification procedures have been added to this section to address cases of non-compliance with the Colorado Discharge Permit System (CDPS) Stormwater Construction Permit (SCP). See attached change to section 208.2.2 of the Construction Manual:
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Additional guidance for the Project Engineer:

· The Project Engineer is responsible to schedule the Environmental Preconstruction Conference.  Note that for active construction projects, a separate meeting is required to go over the new Environmental Preconstruction Conference agenda items and new specification.  After the meeting, a certification of understanding of the terms and conditions of the CDPS-SCP and SWMP will need to be signed by all attendees.  A certification shall also be signed by all attendees of meetings held for new subcontractors beginning work on the project thereafter.   A draft of the Environmental Preconstruction Meeting Agenda and certification-signature page is attached.  And the final version will be placed in Appendix A of the Construction Manual. 
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· The Project Engineer should review the Daily Stormwater Log (CDOT Form 1388) weekly.  A draft of Form 1388 is attached. The official Form will be posted on the Forms Catalog at: http://internal/centralfiles/FormsCatalog.htm 
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If CDOT intends or finds it necessary for a contractor to make significant modifications or additions to a SWMP, the engineer responsible for the SWMP plans shall approve and sign off on the modifications or additions. A significant modification or addition is one that is implemented by a CMO or MCR.  
See Section 120.7 of the Construction Manual for guidance in writing change orders.

A sample change order is attached:
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Construction Bulletins can be found on the Design and Construction Project Support web page at:

http://www.dot.state.co.us/DesignSupport/ 
Please address questions about the consent order and its implications, and the new specification to Rick Willard at 303-757-9343. 

If you have CMO questions, contact your Area Engineer in Project Development.                           
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DRAFT ENVIRONMENTAL PRECONSTRUCATION CONFERENCE AGENDA


1. Introductions


2. Purpose of preconstruction conference 


· Consent Order

· Signed certification of understanding

3. Project schedule/start date

· Scheduling BMP review

4 . Submittals required 10 days prior to construction commencing:


· Schedule for accomplishment of temporary and permanent erosion control work, 208.03(b)

· Potential pollutant sources, 107.25 (b)5

· Spill Prevention, Control and Countermeasure Plan, 107.25(b)5 and 208.051(c)


· Other


5. CDPS-SCP requirements

· Site map

· 14 day inspections/storm events

· Proactive not reactive

· Other

6. SWMP notebook


(1) SWMP Plan Sheets

· Vegetative transect line 

· Site map components 


· 4 a. SWMP Administrator-designate  


· 4 c. BMP table / matrix – fill out center column 

· 5. Items adapted for project during construction 

(2) SWMP site map and project plan title sheet

(3) Standard Specifications

(4) M-Standards

(5) BMP details not in M-208

(6) Narratives – what, when, where, how


(7) Calendar – 14 day inspections


(8) All environmental project permits


(9) List of potential pollutants as described in subsection 107.25

(10) Spill Prevention, Control and Countermeasure Plan 208.051 (c)


(11) Form 1176 Inspection reports and RECAT reports 

(12) Form 105s relating to water quality


(13) Description of inspection and maintenance methods


(14) Schedule for accomplishing temporary and permanent erosion control work in accordance with subsection 208.03(b).


(15) Erosion Control Supervisor’s certification.


(16) Environmental Preconstruction Conference agenda with a certification of understanding of the terms and conditions of the CDPS-SCP and SWMP.  The certification shall be signed by all attendees.  A certification shall also be signed by all attendees of meetings held for new subcontractors beginning work on the project after the Environmental Preconstruction Conference has been held.  


(17) Daily Stormwater Log.


(18) Monthly audit reports provided by the Region Water Pollution Control Manager.


(19) Project photographs documenting existing vegetation prior to construction commencing.


7. New in the specifications


· Insubstantial structures like children’s wading/swimming pools cannot be used as concrete washout structures. (208.02(k))


· The Superintendent must attend the Environmental Preconstruction Conference.  (208.03)


· The Superintendent must attend and participate in each 14-day stormwater management system inspection. (208.03(c) item 4) 


· The ECS or Superintendent shall conduct an inspection on each day in which active construction has occurred, to determine whether construction is being conducted in accordance with the site-specific SWMP and the CDPS-SCP. (208.03(c) item 17)   


· Weekly Meetings will be conducted by the Engineer, Superintendent, and ECS with all persons involved in construction activities that could adversely affect water quality to discuss the SWMP, CDPS-SCP, problems implementing the project SWMP, maintaining BMPs, and unresolved issues from the daily stormwater log.  New subcontractors who did not attend the Environmental Preconstruction Conference will be briefed on the requirements of the SWMP and the CDPS-SCP at their first weekly meeting. (208.03 (e))


· Payment will be made for the replacement of worn out erosion and sediment control devices, as approved by the Engineer. (208.04(e))


8. Additional items, as required


· Dredge or fill requirement for downstream users

· MS4 


9. Fines/disincentives 


· Contractor’s failure to perform – liquidated damages


10. Monthly audits performed by the Region Water Pollution Control Manager


· Required on all permitted projects


· How should they contact the project

11. Hands in Pocket Inspections (HIPs)

12. RECATS

· When they can be expected


· Findings/reports

13. Environmental issues-Wetlands, SB 40, Migratory birds, T&E, Sensitive areas, Dewatering

14.  Certificate of Understanding
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Draft Environmental Preconstruction Meeting Attendance

Date:








		The following people were in attendance at the Environmental Pre-Construction meeting and hereby understand the terms and conditions of the CDPS-SCP and the site’s associated SWMP. 



		Name:

		Company and Title:



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		





Project Name, Number, and Sub-account:

		The following people were in attendance at the Environmental Pre-Construction meeting and hereby understand the terms and conditions of the CDPS-SCP and the site’s associated SWMP.    



		Name:

		Contractor:
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Daily Stormwater Log


In accordance with subsection 208.03(c) daily stormwater compliance inspections are required on all projects holding a Colorado Discharge Permit System – Stormwater Construction Permit (CDPS-SCP).

This form is to be used as the daily diary to evaluate BMPs used during construction activities.

See the instructions for more information.


Date:  




Project Number and Sub-account: 

		The entire site shall be inspected to determine whether BMPs are being implemented and maintained in accordance with the project’s site specific SWMP and the CDPS-SCP.  The Erosion Control Supervisor (ECS) or Superintendent shall identify if additional BMPs are needed, can be removed, or need maintenance.  The condition of the currently used BMPs shall be recorded, using one or more of the following letters: (I) Incorrect Installation; (M) Maintenance is needed; (F) BMP failed to operate; (A) Additional BMP is needed; (R) Remove BMP. Only BMPs with the conditions above need be recorded.  (Use the extra page at the end of this form if needed.) 

The Project Engineer will approve and the Superintendent shall direct the work associated with any BMPs identified in this daily log to ensure compliance with the site specific SWMP and the CDPS-SCP.  



CDPS-SCP States:  “BMPs that are not operating effectively, have proven to be inadequate, or have failed must be addressed as soon as possible, immediately in most cases.”



		Location

		BMP Type

		Condi-tion

		Notes/Comments

		Date Completed & Initials



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		

		

		

		

		



		** ALL BMPS ARE IN OPERATING CONDITION AND NO MAINTENANCE IS NEEDED. 


(initial the box to the right when this applies)

		



		COMMENTS/GENERAL NOTES:( attach photos if necessary)



		



		



		



		



		



		INSPECTION SIGNATURE:



		Superintendent 

    or ECS Name:

		Date:



		                                                 Print                                                                    Signature

		





		Stormwater Management Field Daily Inspection Report Instructions



		 



		Inspect all erosion and sediment control BMPs throughout the entire construction site – observe, record, and determine their effectiveness.  If additional BMPs are needed or any BMP is not operating effectively, it shall be recorded on this form and addressed immediately.  



		Location:  Record the site location (e.g., project station number, mile marker, intersection quadrant, etc.). 





		BMP Type:  Indicate the type of BMP at this location that requires attention (e.g., silt fence, erosion logs, soil retention blankets, etc.).





		Condition:   Identify the condition of the BMP, using one or more of the following letters: (I) Incorrect Installation, (M) Maintenance is needed (i.e., sediment needs to be removed), (F) BMP Failed to operate, (A) Additional BMP is needed, (R) Remove the BMP.

                    ** If all BMPs are in operating condition and no BMP maintenance is needed, sign and initial the box to the right of the statement.






		Notes/Comments:    Provide the proposed corrective action needed to bring the area or BMP into compliance.  





		Date Completed & Initials:   Date and initial when the corrective action was completed.






		Inspection Signature:  Sign the form when the inspection has been completed.






		Place the completed daily stormwater log sheet(s) in the SWMP Notebook.  



		





Extra Page:


		The entire site shall be inspected to determine whether BMPs are being implemented and maintained in accordance with the project’s site specific SWMP and the CDPS-SCP.  The Erosion Control Supervisor (ECS) or Superintendent shall identify if additional BMPs are needed, can be removed, or need maintenance.  The condition of the currently used BMPs shall be recorded, using one or more of the following letters: (I) Incorrect Installation; (M) Maintenance is needed; (F) BMP failed to operate; (A) Additional BMP is needed; (R) Remove BMP. Only BMPs with the conditions above need be recorded.  (Use the extra page at the end of this form if needed.) 


The Project Engineer will approve and the Superintendent shall direct the work associated with any BMPs identified in this daily log to ensure compliance with the site specific SWMP and the CDPS-SCP.  



CDPS-SCP States:  “BMPs that are not operating effectively, have proven to be inadequate, or have failed must be addressed as soon as possible, immediately in most cases.”



		Location

		BMP Type

		Condi-tion

		Notes/Comments

		Date Completed & Initials
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		COLORADO DEPARTMENT OF TRANSPORTATION


CONTRACT MODIFICATION ORDER

		Project No.:


     

		Project Code (SA#):


     



		

		Location:


     



		

		Date:


     

		Project Order No.:


     



		Contractor:


     

		Estimated cost to project:


 FORMCHECKBOX 
 Increase           FORMCHECKBOX 
 Decrease        $     



		Complete Address:


     

		Total additional days allowed to complete work:


0

		Federal Oversight?


 FORMCHECKBOX 
 Yes           FORMCHECKBOX 
 No



		Modification Title:


Revision of Section 101, 107, and 208, Water Quality Control








		Your contract is hereby modified to include the standard special provision titled  Revision of Section 101, 107, and 208, Water Quality Control, dated December 23, 2008  (attached).   Delete the project special provision of the same name, dated  xxxxx, xx, 200x.  This change order  is written to implement the construction requirements of the Consent Decree between CDOT and the CDPHE.

The following items are hereby added to your contract:  (Choose those applicable for your contract)

Project       Catg    Line    Item No.        Description                                                  Quantity     Unit       Unit Price                Total


xxxxx-BID  0200    xxxx   208-xxxxx      Removal & Disposal of Sediment (Labor)          xxx     Hour       $  xx.xx          $xx,xxx.xx


xxxxx-BID  0200    xxxx   208-xxxxx      Removal & Disposal of Sediment (Equipment)  xxx     Hour       $xxx.xx          $xx,xxx.xx

xxxxx-BID  0200    xxxx   208-00205     Erosion Control Supervisor                                xxx     Hour       $  xx.xx          $xx,xxx.xx

xxxxx-BID  0200    xxxx   208-00206     Erosion Control Supervisor                                xxx     Day         $xxx.xx          $xx,xxx.xx

The following items are hereby deleted from your contract:  (Choose those applicable for your contract)


Project       Catg    Line    Item No.        Description                                                  Quantity     Unit       Unit Price                Total


xxxxx-BID  0200    xxxx   208-00100     Removal & Disposal of Sediment                      xxx     LS          $  xx.xx          $xx,xxx.xx


xxxxx-BID  0200    xxxx   208-00200     Erosion Control Supervisor                                xxx     LS          $  xx.xx          $xx,xxx.xx


This change order does not change your contract time.


 








		I hereby accept this order, for work to be performed and prices on which payment is to be based. 






		REQUIRED IN ACCORDANCE WITH INSTRUCTIONS


IN THE CDOT CONSTRUCTION MANUAL

		REQUIRED FOR ALL CHANGE ORDERS



		Approved by FHWA Operations Engineer:




		Date:


     

		Authorized by Project Engineer:




		Date:


     



		OPTIONAL

		Contractor Representative:




		Date:


     



		Approved by Region Transportation Director:




		Date:


     

		Approved by Resident Engineer:




		Date:


     



		

		 FORMCHECKBOX 
 Participating          FORMCHECKBOX 
 Non-participating              FORMCHECKBOX 
 Participation as noted



		

		Approved Funding by Region Program Engineer:




		Date:


     





                                                              Previous editions may be used until supplies are exhausted                                    CDOT Form 90     07/02
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December 23, 2008



The following change to the construction Manual is hereby issued: 

Delete Section 208.2.2 and replace with the following: 


208.2.2  During Construction

Consider the following guidelines during the inspection of erosion control work:


1. Construction Sequence. Check to ensure that construction activities are sequenced and staged in accordance with the requirements of Section 208 of the Standard Specifications. 


2. Installation Review. Review the installation of the Best Management Practices closely, and document the appropriate pay quantities on CDOT Form 266 – Inspector’s Progress Report.


3. Erosion Control Supervisor. A CDOT representative must accompany the Erosion Control Supervisor on all inspections. Ensure that the Erosion Control Supervisor completes Form 1176 – Erosion and Sediment Control Field Inspector’s Report. Retain these forms in the project files. 

4. Sedimentation. Check the sediment buildup behind erosion control features to ensure that it is being removed as required and document findings on Form 103 – Project Diary.


5. Enforcement Of Critical Permit And Contract Requirements.

The enforcement of the CDOT Specifications with respect to water quality is critical.  CDOT has committed to the CDPHE that the enforcement of contract provisions will occur to ensure compliance with the Colorado Discharge Permit System (CDPS) Stormwater Construction Permit (SCP).  A current copy of the CDPS-SCP can be obtained from the Region Water Pollution Control Manager (RWPCM).  


The Engineer will immediately notify the Contractor in writing of each incident of failure to perform the CDPS-SCP requirements.   Corrective action is required for each incident of failure identified in the notice. The Engineer will send a copy of all corrective action correspondences with the Contractor related to the CDPS-SCP and any enforcement actions to the RWPCM and Resident Engineer. These and all submittals made to the Resident Engineer (RE) and RWPCM will be accompanied by a cover letter containing the following signed certification: 


I certify that this document and all attachments were prepared under my direction or supervision in accordance with a system designed to assure that qualified personnel properly gather and evaluate the information submitted. The information submitted is, to the best of my knowledge and belief, true, accurate, and complete. 


Qualified personnel is one with CDOT recognized erosion control certification, contact the CDOT HQ Water Quality Program Manager for further information.

The Engineer will assess and apply the appropriate level of response to the Contractor in accordance with the following procedure specified in revised subsection 208.06 of the Standard Specifications: 


Procedure:

The Engineer may elevate the level of response immediately if circumstances require a higher level of response.  This includes: 


· A failure that may endanger health or the environment, 


· A failure that consists of a spill or discharge of hazardous substances or oil which may cause pollution of the waters of the state, or 


· A failure that results in any discharge of stormwater which may cause an exceedance of a water quality standard.


(1) First Engineer Response – The Engineer willprovide immediate verbal notification to Contractor followed by a speed memo (Form # 105) to the Contractor requiring immediate compliance with CDPS-SCP.  


When a failure may endanger health or the environment, consists of a spill or discharge of hazardous substances or oil which may cause pollution of the waters of the state or any discharge of stormwater which may cause an exceedance of a water quality standard then the Engineer may issue a Stop Work Order, and the Engineer or holder of the CDPS-SCP if not CDOT, shall implement procedure for Noncompliance Notification under CDPS Stormwater Construction CDPS-SCP requirements in Part II.A.3. 


(2) Second Engineer Response – If required work is not completed within 48 hours of notice, the Engineer will assess the appropriate liquidated damages as stipulated under revised subsection 208.06 of the Standard Specifications. The Contractor will be notified of the liquidated damages verbally and through the issuance of a speed memo (Form #105).  Liquidated damages will continue to accumulate for each calendar day until all corrections are completed.


(3) Third Engineer Response – If the Contractor fails to correct compliance failures within 48 hours without acceptable justification once liquidated damages are applied, the Engineer may issue a Stop Work Order in accordance with subsection 105.01 of the Standard Specifications until: (1) all existing compliance failures are corrected and (2) the Engineer approves a written corrective action plan submitted by the Contractor that identifies needed corrective actions and measures to prevent future violations.  The Contractor’s corrective action plan shall include a schedule for implementation.  


(4) Fourth Engineer Response – If the Contractor’s corrective action plan and schedule is not submitted and approved within 48 hours of the Stop Work Order or the corrective action plan is not implemented by the Contractor, the Engineer shall have an immediate on-site meeting with the Superintendent and the Superintendent’s supervisor.  The Engineer will also contact the Resident Engineer, the RWPCM and the Region Program Engineer to participate in the on-site meeting.  This meeting will identify and document needed corrective actions and a schedule for completion.  If after the meeting, the unacceptable work is not remedied within the schedule as agreed to in the meeting, the Engineer will take action to effect compliance with the CDPS-SCP by utilizing maintenance or other non-Contractor forces and deduct the cost from any monies due or to become due to the Contractor pursuant to subsection 105.16 of the Standard Specifications. The Stop Work Order maybe in place until the project is in CDPS-SCP compliance. 


(5) Fifth Engineer Response – If the Contractor remains non-responsive to requirements of the on-site meeting the Engineer will start default and Contract termination procedures in accordance with section 108.8 of the Construction Manual.


CDOT will proceed with corrective or disciplinary action in accordance with the Rules for Prequalification, Debarment, Bidding and Work on Transportation Road, Highway and Bridge Public Projects.
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