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NON-COMPLIANT CONTRACT PROVISIONS
This design bulletin provides information and instructions regarding non-compliant contract provisions that have been included on several federally funded Local Agency projects. These projects were developed by various local agencies.  The non-compliant provisions do not comply with Title 23 Code of Federal Regulations (23 CFR) and are not to be used on federally funded projects.  Information on applicable federal-aid requirements is included in the CDOT Intergovernmental Agreement (IGA). 

Since it is not known how many agencies may be using these or similar provisions on federal aid projects, the Project Development Branch is issuing this bulletin for wide distribution. CDOT Region Local Agency Coordinators are to share this information with all of the local agencies developing federal aid projects in their regions. 
Non-compliant Contract Provisions

Listed below are the two non-compliant contract provisions that have been included on several federal aid local agency projects: 
1. Colorado Residency Labor Preference.  Inclusion of a requirement that the Contractor’s workforce be comprised of a minimum percentage of Colorado Residents restricts competition among bidders and is not in compliance with Title 23 CFR 635.117 (b).   According to the CFR, there can be no “discrimination or preference against the employment of labor from another state . . . in the construction of a Federal-aid project”.   Several projects included the verbiage from the existing Colorado state statute C.R.S. 8-17-101 Colorado Labor for Public Works.  C.R.S. 8-17-101 is not applicable when federal funds are included in the project.  
2. Warranties for “all work” on the project.  Several projects recently reviewed included a provision that required the Contractor to warrant the materials and/or workmanship for “all work” performed on the project to be free from defects for a 1 year or 2 year period.  In accordance with Title 23 CFR 635.413, warranties or guarantees are allowed on federal aid projects, however, their inclusion within the Contract must be limited to a “specific product or feature” and cannot “place an undue obligation on the Contractor for items or conditions over which the contractor has no control.”   Warranties for items of maintenance are not eligible for federal participation and will not be allowed.  Allowing the use of a “General Warranty” by making the item non-participating is not an acceptable solution since this is viewed as circumventing the federal requirements. CDOT applies this policy to all projects including those that are not federally funded or are not on the NHS.
Warranties must be for a specific feature or product, and the specification must clearly define the performance indicators and the corrective action required.  All warranty specifications shall be sent to the CDOT Standards & Specifications Unit for review and approval four weeks prior to inclusion in a project for advertisement.  For more information on warranties, see CDOT Policy Memo # 13, Warranty Provisions
Action Required: 
These non-compliant provisions were found on several projects, but not always in the specifications and plans that are typically submitted to and reviewed by CDOT Region personnel.  Instead, these provisions were found in documents prepared by the Local Agencies as part of their project contracting process including:

1. The contract document between the Local Agency and the Contractor; 
2. Instructions to bidders; 
3. General Conditions; 
4. Special Conditions; 
5. And individual Local Agency Standard Specifications.  
Therefore, CDOT is initiating a change to its PS&E review process. In addition to the plans, specifications, and estimate, local agencies shall also provide copies of all contract documents that are reviewed by the bidders in preparation of their bids. 
Local Agency submittals for CDOT review shall include but are not limited to the following:

1. A copy of the proposed contract document between the Local Agency and the Contractor; 
2. Copies of all instructions to bidders; 
3. Copies of all general conditions; 
4. Copies of all special conditions; 
5. Copies of general information; 
6. A copy of or link to Local Agency Standard Specifications for CDOT review.  
The contract documents shall be submitted to CDOT in electronic file Microsoft Word format. 
Prior to advertisement, CDOT Region personnel and Local Agencies will review all appropriate project documents to ensure that both the Colorado Labor requirement and the General Warranty requirements are not included in any Local Agency project receiving federal funds.   
For those active projects that have already been advertised or awarded, the Local Agencies will need to provide the above information to the CDOT Regions as soon as possible. Both the Regions and the Local Agency will review the information to check for these non-compliant provisions. If these provisions are found, the LA will take the following actions: 
1. When the project has been advertised, but bids have not been opened, do one of the following:  
· Issue a revision under ad deleting the Colorado Labor requirement and the General Warranty. 
· Issue a revision under ad deleting the Colorado Labor requirement and changing the General Warranty to a Warranty that applies to a specific product or feature.  Prepare and submit a warranty project special provision to CDOT Standards & Specifications Unit for review and approval prior to opening bids.  
2. When the project has been advertised, bids have been opened, and award is either pending or award has been made, do the following: 
The Local Agency shall prepare a letter to CDOT with a copy to FHWA providing an analysis of how the Colorado Labor preference provision affected the competitive bidding.  If a General Warranty was included, the Local Agency should explain in the letter what steps are being taken to ensure this non-compliant contract provision is not included in future projects. 
The FHWA Colorado Division is aware of the use of these non-compliant contract provisions on past projects and is cooperating with CDOT to educate and discourage their further use on federal-aid funded projects advertised and bid after the date of this bulletin.     

When needed, Local Agencies should obtain more information or additional clarifications, from their assigned CDOT Project Managers or CDOT Region Local Agency Coordinators.  
Additional information for Design and Construction Bulletins and Standard Specifications can be found on CDOT's website at http://www.dot.state.co.us/DesignSupport/
Local Agencies are responsible to ensure that their projects are in compliance with federal regulations when they have received federal funding. 
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