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“Responsible In Charge”  Requirements for Federal-Aid Funded Local Agency Projects  
FHWA National Review Team (NRT) and CDOT Internal Audits have raised concerns about 
Local Agency projects and how these are administered by the Local Agency.  When making application for federal-aid funds, the Local Agency will need to have a full time employee that is “responsible in charge” for the project.  

The purpose of this Local Agency Bulletin is to clarify as well as provide a copy of the August 4, 2011 FHWA Memorandum “Responsible Charge” that outlines the specific duties and criteria for the Local Agency employee assigned to be in responsible charge of the project.  
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The term Responsible In Charge as defined by FHWA is often confused with similar terminology Responsible Charge of Engineering which is used by the Colorado Board of Architects, Engineers and Surveyors (AES) in the Board Rules.   See highlighted portion of excerpt attached below of the January 2011 Colorado AES Board Rules.  

[image: image2.emf]Excerpt from  Colorado AES Board Rules_Responsible Charge of Engineerng.pdf


FHWA defines “Responsible in Charge” from an independent administrative perspective which differs in meaning from Responsible Charge of Engineering which specifically refers to the practice of engineering by a licensed professional engineer.   In compliance with FHWA’s requirements, the Local Agency person in charge of a federal-aid funded project need not be an engineer but must be a full time employee of the Local Agency.  In the CDOT Local Agency Manual, Chapter 8, Section 8.5 Supervise Construction, it states “A Professional Engineer registered in Colorado shall be in responsible charge of construction supervision”.  

Local Agencies should ensure that they are in compliance with the above requirements. That means they need both an employee of the Local Agency who is the “Responsible in Charge” person of the project to maintain eligibility for Federal-aid funds and a Professional Engineer who is in responsible charge of construction supervision per the Colorado AES Board Rules and Colorado Revised Statute (C.R.S.) Section 12-25-102(14),  (they can be the same person). Contact the CDOT Region Local Agency Coordinator or CDOT project manager if there are any questions about these or other issues related to the administration of Federal-aid funded Local Agency projects.                                             
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		The issue of “responsible charge” of Federal-aid construction projects has been raised on several occasions; most recently as it relates to Federal-aid projects that are administered by local public agencies.  The following attachment provides guidance on the requirements and duties of the person designated to be in “responsible charge”.



If you have any questions about the memorandum and attachment, please contact Mr. Bob Wright as Robert.wright@dot.gov. 
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Defining “Responsible Charge” in the Federal-aid Highway Program 



Regulation:



The key regulatory provision, 23 CFR 635.105 – Supervising Agency, provides that the State Transportation Agency (STA) is responsible for construction of Federal-aid projects, whether it or a local public agency (LPA) performs the work.  The regulation provides that the STA and LPA must provide a full time employee to be in “responsible charge” of the project.



Requirements of Position:



For projects administered by the STA, the regulation requires that the person in “responsible charge” be a full-time employed state engineer.   This requirement applies even when consultants are providing construction engineering services.



For locally administered projects, the regulation requires that the person in “responsible charge” be a full time employee of the LPA.  The regulation is silent about engineering credentials.  Thus, the person in “responsible charge” of LPA administered projects need not be an engineer.  This requirement applies even when consultants are providing construction engineering services.



Duties:



Regardless of whether the project is administered by the STA or another agency, the person designated as being in "responsible charge" is expected to be a public employee who is accountable for a project.  This person should be expected to be able to perform the following duties and functions:



· Administers inherently governmental project activities, including those dealing with cost, time, adherence to contract requirements, construction quality and scope of Federal-aid projects;

· Maintains familiarity of day to day project operations, including project safety issues;

· Makes or participates in decisions about changed conditions or scope changes that require change orders or supplemental agreements; 

· Visits and reviews the project on a frequency that is commensurate with the magnitude and complexity of the project; 

· Reviews financial processes, transactions and documentation to ensure that safeguards are in place to minimize fraud, waste, and abuse; and

· Directs project staff, agency or consultant, to carry out project administration and contract oversight, including proper documentation. 

· Is aware of the qualifications, assignments and on-the-job performance of the agency and consultant staff at all stages of the project. 



The regulations do not restrict an agency’s organizational authority over the person designated in “responsible charge," and the regulations do not preclude sharing of these duties and functions among a number of public agency employees.  The regulations also do not preclude one employee from having responsible charge of several projects and directing project managers assigned to specific projects.



Affect on Laws Regulating Licensure:



The term “responsible charge” is used here in the context intended by the above regulation.  It may or may not correspond to its usage in state laws regulating licensure of professional engineers.
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electrical, mechanical, thermal, insulation and roofing/waterproofing subsystems 
for proper integrity or capacity, constitutes the practice of engineering as defined 
in C.R.S. 12-25, Part 1. This would include the diagnosis and analysis of 
problems with structures and/or the design of remedial actions. Therefore, an 
individual who advertises or practices in this area shall be licensed as a 
professional engineer in the State of Colorado. 


(c) Design of Fire Protection Systems. The design of fire protection systems 
constitutes the practice of engineering as defined by Section 12-25-102(10), 
C.R.S. Fire protection systems are interpreted by the Board to include, but not be 
limited to, fire detection systems, fire alarm systems, and fire suppression 
systems. The Board acknowledges the provisions of Section 24-33.5-1206.2, 
C.R.S., administered by the Department of Public Safety, Division of Fire Safety. 


License. A Colorado license to practice architecture, engineering, and/or land surveying 
issued by the Board to a person who has satisfied the appropriate requirements of Title 
12, Article 25, Colorado Revised Statutes and these rules. 


Principal. A licensee who is a sole proprietor, or a partner in a partnership, or an officer 
or director of a corporation, or a member of a limited liability company, any of which is 
engaged in the practice of architecture, engineering, and/or land surveying. 


Record Set. A record set is a set of contract documents that is identified by the 
licensee’s and consultant’s original stamps, signatures and dates. 


Reproduction Drawing. Any copy of an original document. 


Responsible Charge of Engineering. The Board shall interpret “responsible charge” of 
engineering, as defined in Section 12-25-102(14), C.R.S., as follows. 


“Responsible charge” of engineering shall mean that degree of control an engineer is 
required to maintain over engineering decisions made personally or by others over which 
the engineer exercises supervisory direction and control authority. 


(a) The degree of control necessary for an engineer to be in responsible charge shall 
be such that the engineer: 


(i) Personally makes engineering decisions, or personally reviews and 
approves proposed decisions prior to their implementation, including 
consideration of alternatives whenever engineering decisions that could 
affect the life, health, property, and welfare of the public are made. In 
making said engineering decisions, the engineer shall be physically 
present or, through the use of communication devices, be available in a 
reasonable period of time as appropriate. 


(ii) Judges the validity and applicability of recommendations prior to their 
incorporation into the work, including the qualifications of those making 
the recommendations. 


(b) Engineering decisions that are made by, and are the responsibility of, the 
professional engineer in responsible charge are those decisions concerning 
permanent or temporary work that could create a danger to the life, health, 
property, and welfare of the public, such as, but not limited to, the following: 
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(i) The selection of engineering alternatives to be investigated and 
comparison of alternatives for engineering works. 


(ii) The selection or development of design standards or methods, and 
materials to be used. 


(iii) The selection or development of techniques or methods of testing to be 
used in evaluating materials or completed works, either new or existing. 


(c) As a test to evaluate whether an engineer is in responsible charge the following 
must be considered: An engineer who signs and seals engineering documents in 
responsible charge must be capable of answering questions as to the 
engineering decisions made during the engineer’s work on the project in 
sufficient detail as to leave little doubt as to the engineer’s proficiency for the 
work performed. It is not necessary to defend decisions as in an adversarial 
situation, but only to demonstrate that the engineer in responsible charge made 
them and possessed sufficient knowledge of the project to make them. Examples 
of questions to be answered by the engineer could relate to criteria for design, 
methods of analysis, selection of materials and systems, economics of alternate 
solutions, and environmental considerations. The individual should be able to 
clearly define the degree of control and how it was exercised and be able to 
demonstrate that the engineer was answerable within said degree of control 
necessary for the engineering work done. 


(d) The term “responsible charge” does not refer to financial liability. 


(e) A professional engineer who adopts, signs, and seals work previously 
engineered shall perform sufficient review and calculation to ensure that all 
standards of practice required of licensees are met, including satisfying the 
relevant criteria stated in paragraphs (b) and (c) above, and shall take 
professional and legal responsibility for documents signed and sealed under 
his/her responsible charge. 


Responsible Charge of Land Surveying. The Board shall interpret “responsible charge” 
of land surveying, as defined in Section 12-25-202(10), C.R.S., as follows. 


“Responsible charge” of land surveying shall mean that degree of control a professional 
land surveyor is required to maintain over land surveying decisions made personally or 
by others over which the land surveyor exercises supervisory direction and control 
authority.


(a) The degree of control necessary for a land surveyor to be in responsible charge 
shall be such that the land surveyor: 


(i) Personally makes surveying decisions, or personally reviews and 
approves proposed decisions including consideration of field 
observation, physical evidence, and recorded data whenever surveying 
decisions that could affect the life, health, property, and welfare of the 
public are made. In making said surveying decisions, the land surveyor 
shall be physically present or, through the use of communication 
devices, be available in a reasonable period of time as appropriate. 


(ii) Judges the validity and applicability of recommendations prior to their 
incorporation into the work, including the qualifications of those making 
the recommendations. 
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