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	Reason for this new or changed specification:
[bookmark: Text4]
These proposed special provisions create a new Specification Section 240- Protection of Migratory Birds. Section 240 will address the requirements of the Migratory Bird Treaty Act (1918). It will ensure that consistent, appropriate and reasonable measures are taken to prevent injury to and death of migratory birds and  that CDOT activities are compatible with current federal and state wildlife laws and regulations.

The Environmental Advisory Committee (EAC) and the Specifications Unit has incorporated comments from PDAC, RPEMS and USFW agency to fulfill necessary provisions to protect migratory birds during construction.

A pay item has been created to measure and pay for Item 240- Wildlife Biologist, Unit Hour.


	New or Revised Specification:
[bookmark: Text5]See 3 attached project special provision work sheets for use on the appropriate type of project. 

	NOTE:	See Procedural Directive 513.1 for a description of appropriate specification development procedures.


	CDOT Form 1215     10/01

SPECIAL PROVISION FOR PROJECTS INVOLVING 
PRIMARILY CONSTRUCTION OF STRUCTURES OR REPAIR OF STRUCTURES:
1
SECTION 240
PROTECTION OF MIGRATORY BIRDS
Section 240 is hereby added to the Standard Specifications for this project as follows:
DESCRIPTION
240.01 This work consists of protecting migratory birds during construction work on structures. 
MATERIALS AND CONSTRUCTION REQUIREMENTS
240.02 Work On Structures. The Contractor shall prosecute work on structures in a manner that does not result in a taking of migratory birds protected by the Migratory Bird Treaty Act (MBTA).    The Contractor shall not prosecute the work on structures during the primary breeding season, April 1 through August 31, unless he takes the following actions:
(1) The Contractor shall remove existing nests prior to April 1.  If the Contract is not awarded prior to April 1 and CDOT has removed existing nests, then the monitoring of nest building shall become the Contractor’s responsibility upon Notice to Proceed.  
(2) During the time that the birds are trying to build or occupy their nests, between April 1 and August 31, the Contractor shall monitor the structures at least once every three days for any nesting activity.  
(3) If the birds have started to build any nests, the nests shall be removed before the they are completed.  Water shall not be used to remove the nests.  
(4) Netting or another approved method to prevent nest construction at a site is acceptable.  The netting shall be monitored and repaired or replaced as needed.  Netting shall consist of a mesh with openings that are ¾ inch or less in diameter.
If active nests become established, i.e., there are eggs or young in the nests, all work that could result in abandonment or destruction of the nests shall be avoided until the  young have fledged or the nest is unoccupied as determined by the wildlife biologist and approved by the Engineer.  The Contractor shall prevent construction activity from displacing birds after they have laid their eggs and before the young have fledged.  
If the project continues into the following spring, this cycle shall be repeated.  When work on the structure is complete, the Contractor shall remove and properly dispose of any netting used on the structure.
240.03 Taking of a Migratory Bird. The taking of a migratory bird shall be reported to the Engineer.  The Contractor shall be responsible for all penalties levied by the U. S. Fish and Wildlife Service (USFWS) for the taking of a migratory bird. 
METHOD OF MEASUREMENT
240.04 Removal of nests will be measured by the actual number of man-hours spent removing inactive nests just prior to and during the breeding season, April 1 through August 31.  During this period, the Contractor shall submit to the Engineer each week for approval a list of the workers who removed nests and the number of hours each one spent removing nests
Netting will be measured by the square yard of material placed to keep birds from nesting on the structure.  The square yards will be calculated using the length of netting measured where it is attached to the ground and the average height of the netting where it is attached to the structure. Overlaps will not be measured


BASIS OF PAYMENT
240.05 The accepted quantities measured as provided above will be paid for at the contract unit price for each of the pay items listed below that appear in the bid schedule.
Pay Item	Pay Unit
Removal of Nests	Hour
Netting	Square Yard
Payment for Removal of Nest will be full compensation for all work and material required to complete the work.
Payment for netting will be full compensation for all work and material required to complete the item.  Overlaps of netting will not be measured and paid for separately, but shall be included in the work.  Maintenance and replacement of netting will not be measured and paid for separately, but shall be included in the work. 
Removal and disposal of netting will not be measured and paid for separately, but shall be included in the work.

