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Executive Order 14026 FAQs

Executive Order 14026 - Frequently Asked Questions.

Questions:

1. What is the Executive Order (E.O.) 140267

This executive order was a decree issued by President Biden to increase the minimum
wages for federal contractors (For more information about federal contractors, please
see number two).

2. Who are considered federal contractors?

Federal contractors are individuals or contractors that enter a contract directly with the
United States to perform a specific job or supply labor and/or materials. Think of some
of the big federal groups (US Department of Defense, US Department of Energy, US
Health and Human Services, US Department of Veteran Affairs, and NASA) contracting
directly with a contractor: Lockheed Martin, Boeing, etc.

3. Could CDOT contractors be federal contractors?

Possibly.... If they hold direct contracts with a federal government entity. However, the
vast majority of CDOT contracts are NOT considered federal contracts (they are
considered federally assisted contracts). CDOT is almost always a pass-through
organization. CDOT gets money from a federal source, and then they turn around and
award a project to a contractor or to a local agency. Money is passed from the federal
government to CDOT to a contractor or local agency.

4. Why does it matter about how a contractor is classified? Isn’t federal money
simply federal money?

Classification of a contract (not contractor) matters because in order to stay in
compliance with the federal money regulations, CDOT is required to ensure that
contractors are following all of the rules as it relates to the type of funding attached to
the project. Federal requirements are not universal and the same across the board,;
they change with the specific type of money attached to the project. This is why the
E.O. will not apply to the vast majority (99.9%) of CDOT projects.


https://www.dol.gov/agencies/whd/government-contracts/eo14026/frequently-asked-questions
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5. What types of contracts are covered by the Executive Order?

E.O. 14026 and the Department’s final rule are intended to apply to a wide range of
contracts with the Federal Government for services or construction. Consistent with
coverage under E.O. 13658, coverage under E.O. 14026 and the Department’s final
rule generally extends to four major categories of contractual agreements:

e Procurement contracts for construction covered by the DBA;
e Service contracts covered by the SCA,;

e Concessions contracts, including any concessions contract excluded from the
SCA by the Department’s regulations at 29 CFR 4.133(b); and

e Contracts in connection with Federal property or lands and related to offering
services for Federal employees, their dependents, or the general public.

The E.O. also establishes value threshold requirements for coverage. The E.O. only
applies to prime contracts covered by the DBA that exceed $2,000 and prime contracts
covered by the SCA that exceed $2,500. For procurement contracts where workers’
wages are governed by the FLSA, the E.O. specifies that it applies only to contracts that
exceed $10,000. There is no value threshold requirement for subcontracts awarded
under such prime contracts.

The E.O. minimum wage generally applies to workers performing on or in connection
with the above types of contracts if the wages of such workers are governed by the
DBA, the SCA, or the FLSA. The wages of workers on CDOT contracts are not
governed by any of these.

6. In talking about the types of projects that will be applicable to the E.O. in the
guestion above, it talks about the DBA. What does that mean?

There are two primary types of Davis-Bacon wage requirements: DBA and DBRA. DBA
is used for direct federal contractors, and DBRA is applicable to pass-through agencies
like CDOT.

DBA — Broad (umbrella) act that requires “payment of prevailing wages and fringe
benefits to laborers and mechanics.” It applies to construction contracts whenever the
US government is a party to the contract (think US Department of Defense, US
Department of Energy, US Health and Human Services, US Department of Veteran
Affairs, and NASA).
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DBRA — This act includes roughly 60 acts that refer to or rely upon the DBA coverage.
It applies to projects that are funded by federal grants, loans, and loan guarantees
including road and bridge construction by the Federal Highway Administration (FHWA).

CDOT is covered by DBRA, meaning that the E.O. will not apply to the contracts that
CDOT has.

7. What does this mean for CDOT?

The E.O. is NOT a requirement as it relates to the vast majority (99.9%) of CDOT jobs
(as we are a pass-through agency). It was also confirmed through the Department of
Labor for clarification purposes. Here is the confirmation through DOL.

Written to a senior level advisor through the DOL

| just wanted to verify... the new executive order (E.O. 14026) does not apply to

DBRA. It seems like it ONLY applies to federal contractors, and the references go back
to DBA and FAR (understanding the link here to federal contractors), but I cannot find
anything that specifically exempts DBRA contracts. Is my understanding of DBRA
exemption for E.O. 14026 correct?

Answer:
Absolutely correct.

8. So what wages apply on CDOT projects?
All projects that are released through CDOT will be subject to Davis-Bacon wages.

CDOT state funded projects are required to pay Davis-Bacon wages through the
Colorado HB 1056 (formerly the SB 19-196) and through federally assisted contract
requirements. Therefore, if the project was released by CDOT, the wage determination
that was included at the time of advertisement (or the one that was incorporated through
a revision under ad or through a change order) is what contractors will be held to. The
$15.00 minimum wage requirement will not apply to any of these projects.


https://urldefense.proofpoint.com/v2/url?u=https-3A__gcc02.safelinks.protection.outlook.com_-3Furl-3Dhttps-253A-252F-252Furldefense.proofpoint.com-252Fv2-252Furl-253Fu-253Dhttps-2D3A-5F-5Fwww.dol.gov-5Fagencies-5Fwhd-5Fgovernment-2D2Dcontracts-5Feo14026-2526d-253DDwMFAw-2526c-253DsdnEM9SRGFuMt5z5w3AhsPNahmNicq64TgF1JwNR0cs-2526r-253DqssZLHoiwX8qBvvRTW7M4j2-5FyEP6cqfL66cK7UAmEYY-2526m-253DdMwRwoqyBVrC-5FlE-2DSh80ke2TAvRh9EVv3vE0AL3BRdddwqhQ7rkkmrN8-2DTHy3aA0-2526s-253DHbp-5FqDBf7J7qZFkgWHIGrZwXhHLvTapedpuxTQlsW2w-2526e-253D-26data-3D04-257C01-257CCollins.Natalie-2540dol.gov-257C2c6b59e931c94edd4c6c08d9fbbb7c87-257C75a6305472044e0c9126adab971d4aca-257C0-257C0-257C637817604938892547-257CUnknown-257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0-253D-257C3000-26sdata-3DOjviXCrj88j-252BOZvQfugJD-252B2WqctJ4Hf72ENtozakk08-253D-26reserved-3D0&d=DwMFAw&c=sdnEM9SRGFuMt5z5w3AhsPNahmNicq64TgF1JwNR0cs&r=qssZLHoiwX8qBvvRTW7M4j2_yEP6cqfL66cK7UAmEYY&m=gpxmTxl2y5EsXWBqkrId8GfG-ReDGktWJKZxl39B03s-CBXg0EczoQf2C2cxipwX&s=LNxkhhIrqxEb9cb8mokLHqs0Ht1FOrm1PFeH1t2YkxY&e=
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