Innovative Contracting Advisory Committee

Meeting Minutes
April 15, 2010
ATTENDANCE

Nabil Haddad, CDOT, Innovative Contracting Program Manager

Neil Lacey, CDOT, Area Engineer

Keith Molenaar, Professor, CU Boulder

Tyler Weldon, CDOT, Region 1 Project Engineer

Dave Poling, CDOT, Region 2 Program Engineer

Scott Ellis, CDOT, Region 4 Resident Engineer

Ed Archuleta-via telephone, CDOT, Region 5 Resident Engineer

Matthew Pacheco, CDOT, Region 6 Project Manager

Kathy Young, State of Colorado Attorney General’s Office

Randy Jensen, FHWA Program Delivery Engineer (for Shaun Cutting)

George Tsiouvaras, ACEC, TSH Consulting Engineers

Tim Maloney, CCA, Edward Kraemer & Sons
Greg Diehl, CDOT, Equal Opportunity Office

Tim Aschenbrener, CDOT, Project Development Branch Manager, Alternate Member

Tyler Jones, CU Boulder, Guest
Jim Moody, CCA, Alternate Member
Facilitators:  Nabil Haddad and Keith Molenaar 

SUMMARY OF DISCUSSION
Meeting Starting Time Discussion
It was agreed that all future ICAC meeting times will now be tentatively scheduled between 

10 am and 11:30 am.

Action Items from Last Months’ Meeting
Nabil briefly discussed the definitions and advantages/disadvantages of all FHWA-approved alternative contracting techniques.  The ICAC believes that to know what is and what is not allowed in Colorado is essential in developing a Project Selection Matrix. It was agreed that developing a selection matrix for all the various alternative techniques will be deferred until there is a clear understanding and a defined framework for all methods.  Please refer to the attached document for a detailed description of the various techniques:


[image: image1.emf]DEFINITIONS


Kathy Young then discussed her findings regarding the legalities of using miscellaneous alternative contracting techniques in Colorado.  There did not seem to be any technique not allowed in Colorado (other than qualification-based selection), especially with the existence of Section 24-93-107 which allows CDOT to establish supplemental provisions relating to bridge and highway construction procurement practices.  Please see the attached documents for more information:
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Misc. Discussions Suggestions
Tim Maloney informed the group that the CCA Shadow Committee is very interested in the efforts of this committee and he notified the group that the Contracting Community is readily available to assist and be a resource.

In addition, Tim requested that “Best Value Procurement Method” be elevated into the top 5 priority items for future discussion.  The group agreed to this recommendation.
The following topics remain crucial (some reasons provided) and are prioritized in the preferred order of discussions.

2a) Modified Design Build (Dave Poling, Matthew Pacheco, George Tsiouvaras, Scott Ellis). (Missteps in process, lack of clear guidelines, lack of clear framework, lack of clearly defined quality requirements)
2b) Risk Assessments, i.e., educating, increasing usage, developing, including the Industry (Keith Molenaar, Ed Archuleta).  (Big push from FHWA and industry, increasing trend, clearly defined roles/responsibilities, better management of project funds)
4) QA/QC on Innovative Contracting projects, specifically for Design-Build projects (Dave Poling, George Tsiouvaras, Matthew Pacheco).  (No set standard guidelines, major cultural shift, better project end-results)

5) Best-Value Procurement Method.  (Becoming more prevalent, transparency, clear owner requirements, minimizing subjectivity) 

The following remaining topics remain un-prioritized:
· Clarity and transparency of project goals

· Celebrating Successes (Awards, Sharing Lessons Learned, etc…)

· Local Agency and other stakeholder involvement (Major Utilities, Railroads, etc…)

· Updating Manuals and Guidelines

· Training and outreach to CDOT, the industry, and the public

· Staffing Requirements for major Innovative Contracting Projects

· Contractor pre-qualification

· Insurance Requirements

· Lobbying for Colorado legislation that allows the usage of Innovative Contracting techniques

· Innovative Contracting techniques for ARRA or Fast track projects

· The future relationship between the ICAC and the CDOT Bridge Enterprise

· Local Agency Innovative Contracting Projects (Roles and Responsibilities)

· Subjectivity and how to deal with it
· RFP Requirements

ACTION ITEMS


Matthew Pacheco (Modified Design Build topic champion) will send an email to the ICAC members soliciting input regarding what Modified Design Build topics the group would like discussed in the future.  Some ideas may include:  Crafting a new Pilot Program, setting a framework, defining parameters, RFP, procurement, contracting issues, quality, etc…
Next Meeting

Thursday, May 20, 2010 from 10 am until 11:30 am

CDOT HQ Bridge Conference Room 107B, 1st Floor
PAGE  
1

_1333266018.pdf
24-91-106 Government - State Title 24 - page 1674

entity pursuant to law or the terms of the contract, and, to the extent there are excess funds
resulting from said negotiation, the balance shall be returned to the contractor. Such
acceptable securities so deposited at all times shall have a market value at least equal in
value to the amount so withdrawn. If at any time a public entity determines that the market
value of the acceptable securities theretofore deposited has fallen below the amount so
withdrawn, the public entity shall give notice thereof to the contractor, who forthwith shail
deposit additional acceptable securities in an amount sufficient to reestablish a total deposit
of securities equal in value to the amount so withdrawn.

Source: L. 79: Entire article added, p. 996, § 1, effective July 1. L. 86: Entire section
amended, p. 972, § 3, effective July 1. L. 2004: Entire section amended, p. 227, § 2,
effective August 4.

24-91-106. Escrow agreement - authority to enter into - effect on acceptable
securities. (1) A public entity and the contractor may enter into an escrow contract or
escrow contract and security agreement with any national bank, state bank, trust company,
or savings and loan association located in this state and designated by mutual agreement of
the public entity and the contractor, after notice to the surety, to provide as escrow agent for
the custodial care and servicing of any acceptable securities deposited with him pursuant to
this section. Such services shall include the safekeeping of the acceptable securities and the
rendering of all services required to effectuate the purposes of this section and section
38-26-107, C.R.S.

(2) Any acceptable securities deposited with an escrow agent pursuant to this section
shall be deemed to be in the possession of the public entity, and the public entity shall be
deemed to have a perfected security interest in the acceptable securities for purposes of
article 8 or 9 of title 4, C.R.S.

(3) The deposit of acceptable securities with a state or national bank, or a state or
federal savings and loan association, shall not be deemed a holding of public deposits for
purposes of article 10.5 or 47 of title 11, CR.S.

Source: L. 79: Entire article added, p. 997, § 1, effective July 1. L. 86: Entire section
amended, p. 972, § 4, effective July 1. L. 96: (2) amended, p. 246, § 24, effective July 1.

24-91-107. Custodian for acceptable securities - collection of interest income -
payable to contractor. The public entity or any national bank, state bank, trust company,
or savings and loan association located in this state and designated by mutual agreement of
the public entity and the contractor to serve as custodian for the acceptable securities
pursuant to section 24-91-106 shall collect all interest and income when due on the
acceptable securities so deposited and shall pay them, when and as collected, to the
contractor who deposited the acceptable securities. If the deposit is in the form of coupon
bonds, the escrow agent shall deliver each coupon, as it matures, to the contractor. Any
expense incurred for this service shall not be charged to the public entity.

Source: L. 79: Entire article added, p. 997, § 1, effective July 1. L. 86: Entire section
amended, p. 972, § 5, effective July 1.

24-91-108. Retained payments - amount deducted by a public entity. Any amount
deducted by a public entity, pursuant to law or the terms of a contract, from the retained
payments otherwise due to the contractor thereunder shall be deducted first from that
portion of the retained payments for which no acceptable securities have been substituted
and then from the proceeds of any deposited acceptable securities, in which case, the
contractor shall be entitled to receive the interest, coupons, or income only from those
acceptable securities which remain on deposit after such amount has been deducted.

Source: L. 79: Entire article added, p. 997, § 1, effective July 1. L. 86: Entire section
amended, p. 973, § 6, effective July 1.
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24-91-109. Retained payments - disbursement. All retained payments and interest
lh;reoq disbursed to any contractor under any contract with a public entity covered under
this article shall be disbursed to each subcontractor by the contractor. The disbursement of
such retained payments and interest shall be in proportion to the respective amounts of
retained payments, if any, which the contractor theretofore has withheld from his subcon-
tractors if the subcontractor has performed under his contract with the contractor.

Source: L. 79: Entire article added, p. 997, § 1, effective July 1.

24-91-110.  Contracts excepted from article. The provisions of this article shall not
apply in the case of a contract made or awarded by any public entity if a part of the contract
price is to be paid with funds from the federal government or from some other source and
if the federal government or such other source has requirements concerning retention or

gﬁyr;\em of funds which are applicable to the contract and which are inconsistent with this
icle.

Source: L. 79: Entire article added, p. 998, § 1, effective July 1.

ARTICLE 92
Construction Bidding for Public Projects
24-92-101. Short title. 24-92-107 i i
%Zg%:gz Sl 5 Pzg?:ahﬁcauon of contrac-
-92-103. Construction of public 24-92-108 Ty, :
1 Di3 -108. pes of contracts.
g:‘g);i‘c“; - competitive sealed  24.92.109. Agency of government to
"24.92-104.  Exemptions - applicability. subrmit cost estimate.
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partment of transportation. 24-92-112. Finality of determinations.
24-92-105. Cancellation of invitations for ~ 24-92-113. Reporting of anticompetitive
bids. o practices.
24-92-106. Responsibility of bidders and 24-92-114. Prohibition of dividing work
offerors. of public project.

24-92-101.  Short title. This article shall be known and be ci .
tion Bidding for Public Projects Act”. and may be cited as the " Construc

Source: L. 81: Entire article added, p. 1254, § |1, effective July 1.

2«4-92;102. Definitions. As used in this article, unless the context otherwise requires:

I "Agency of government” means any agency, department, division, board, bureau
commission, institution, or section of this state which is a budgetary unit exercisiné
construction contracting authority or discretion.

(2.)' “(;onstrugtion contract” or “contract” means any agreement for building, altering
:’Ezéllgn%‘ m:provn;g, lorddemol_isl;ing any public project of any kind. For the purposes of lhis:

, the terms include capital co i i i

articte, {he serms in pi nstruction and controlled maintenance, as defined in

(3)  “Cost” means the total cost of labor, materials, provisions, supplies, equipment
rentals, equipment purchases, insurance, supervision, engineering, clerical, and accounting
services, the value of the use of equipment, including its replacement value, owned by a
state agency, and reasonable estimates of other administrative costs not otherwise directly
attributable to the public project which may be reasonably apportioned to such project in
accordance with generally accepted cost accounting principles and standards.

(4) Cost-reimbursement contract” means a contract under which a contractor is
reimbursed for costs which are allowable and allocable in accordance with the contract
terms and the provisions of this article.
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(5) “Invitation for bids” means all documents, whether attached or incorporated by
reference, utilized for soliciting bids.

(6) “Low responsible bidder” means any contractor who has bid in compliance with
the invitation to bid and within the requirements of the plans and specifications for a public
project, who is the low bidder, and who has furnished bonds or their equivalent as required
by law.

(7) - “Project description” means the words used in a solicitation to describe the
construction to be performed, and includes specifications attached to, or made a part of, the
solicitation.

(8) (a) ‘“‘Public project” means any construction, alteration, repair, demolition, or
improvement of any land, building, structure, facility, road, highway, bridge, or other public
improvement suitable for and intended for use in the promotion of the public health,
welfare, or safety and any maintenance programs for the upkeep of such projects.

(b) Except as provided in paragraph (c) of this subsection (8), “public project” does not
include any project for which appropriation or expenditure of funds may be reasonably
expected not to exceed one hundred fifty thousand dollars in the aggregate for any fiscal
year. Nothing in this paragraph (b) shall affect the requirements for the delivery of bonds
or security pursuant to sections 24-105-202, 38-26-105, and 38-26-106, CR.S.

(c) “Public project’”” does not include any project under the supervision of the depart-
ment of transportation for which appropriation or expenditure of funds may be reasonably
expected not to exceed one hundred fifty thousand dollars in the aggregate of any fiscal year.

(9) “Responsible officer” means the person having overall contract administration
responsibility for an agency of government.

Source; L. 81: Entire article added, p. 1254, § 1, effective July 1. L. 98: (8) amended,
p. 1042, § 1, effective August 5. L. 2001: (8)(b) amended, p. 214, § 1, effective August 8.

24-92-103. Construction of public projects - competitive sealed bidding. (1) All
construction contracts for public projects shall be awarded by competitive sealed bidding
except as otherwise provided in section 24-92-104.

(2) An invitation for bids shall be issued and shall include a project description and all
contractual terms and conditions applicable to the public project.

(3) Adequate public notice of the invitation for bids shall be given at least fourteen days
prior to the date set forth therein for the opening of bids, pursuant to rules. Such notice may
include publication by electronic on-line access pursuant to section 24-92-104.5 or in a
newspaper of general circulation at least fourteen days prior to bid opening or in an
electronic medium approved by the executive director of the department of personnel.

(4) Bids shall be opened publicly in the presence of one or more witnesses at the time
and place designated in the invitation for bids. The amount of each bid and such other
relevant information as may be specified by rules, together with the name of each bidder,
shall be entered on a record, and the record shall be open to public inspection. After the time
of the award, all bids and bid documents shall be open to public inspection in accordance
with the provisions of sections 24-72-203 and 24-72-204.

(5) Bids shall be unconditionally accepted, except as authorized by subsection (7) of
this section. Bids shall be evaluated based on the requirements set forth in the invitation for
bids, which may include criteria to determine acceptability, such as inspection, testing,
quality, workmanship, delivery, and suitability for a particular purpose. Those criteria that
will affect the bid price and be considered in the evaluation for award shall be objectively
measurable, such as discounts, transportation costs, and total or life-cycle costs.

(6) Withdrawal of inadvertently erroneous bids before the award may be permitted
pursuant to rules if the bidder submits proof of evidentiary value which clearly and
convincingly demonstrates that an error was made. Except as otherwise provided by rules,
all decisions to permit the withdrawal of bids based on such bid mistakes shall be supported
by a written determination made by the responsible officer.

(7) The contract shall be awarded with reasonable promptness by written notice to the
low responsible bidder whose bid meets the requirements and criteria set forth in the
invitation for bids. In the event that all bids for a construction project exceed available
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funds, as certified by the appropriate fiscal officer, the responsible officer is authorized, in
situations where time or economic considerations preclude resolicitation of work of a
reduced scope, to negotiate an adjustment of the bid price with the low responsible bidder
in order to bring the bid within the amount of available funds; except that the functional
specifications integral to completion of the project may not be reduced in scope, taking into
account the project plan, design, and specifications and quality of materials.

Source: L. 81: Entire article added, p. 1255, § 1, effective July I. L. 98; (3) amended,
p- 1097, § 11, effective June 1. L. 2009: (3) amended, (SB 09-290), ch. 374, p. 2041, § 7,
effective August 5.

Editor’s note: Subsection (3) was amended in a 2009 acl thal was passed withoul a safety clause.
The act, or portions thereof, may not 1ake effect if the people exercise their right 10 petition under
article V, section 1 (3) of the state constitution. For further explanation concerning the effective date,
see page ix of this volume.

ANNOTATION

Law reviews. For article, **The Potential and article, "Post-Award Bid Shopping in the Colo-
Perils of Colorado Public Construction Con- rado Public Construction Industry™, see 18
tracting”, see 16 Colo. Law. 2131 (1987). For  Colo. Law. 1739 (1989).

24-92-104. Exemptions - applicability. (1) The provisions of section 24-92-103
shall not apply to:

(a) A public project for which the agency of government receives no bids or for which

“all bids have been rejected; or

(b) A situation for which the responsible officer determines it is necessary to make
emergency procurements or contracts because there exists a threat to public health, welfare,
or safety under emergency conditions, but such emergency procurements or contracts shall
be made with such competition as is practicable under the circumstances. A written
determination of the basis for the emergency and for the selection of the particular
contractor shall be included in the contract file.

(c) Contracts for architectural, engineering, land surveying, and landscape architectural
services as provided for in part 14 of article 30 of this title.

(2) Nothing in this article shall be construed to affect or limit any additional require-
ments imposed upon an agency of government for awarding contracts for public projects.

(3) This article shall not apply to any county, municipality, school district, special
district, or political subdivision of the state and shall not be construed to affect any
requirements which may otherwise apply to such entities for awarding contracts for public
projects, except as provided in section 24-92-109.

Source: L. 81: Entire article added. p. 1256, § 1. effective July I.

ANNOTATION

Law reviews, For article, *The Polential and
Perils of Colorado Public Construction Con-
tracting”, see 16 Colo. Law, 2131 (1987).

24-92-104.5. Solicitation of bids by electronic on-line access - department of
transportation. The executive director of the department of transportation may invite bids
using electronic on-line access, including the internet, for purposes of acquiring construc-
tion contracts for public projects on behalf of the department of transportation.

Source: L. 98: Entire section added. p. 1097, § 12, effective June 1.
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24-92-105. Cancellation of invitations for bids. An invitation for bids or any other
solicitation may be cancelled or any or all bids or proposals may be rejected in whole or in
part as may be specified in the solicitation when it is in the best interests of the agency of
government. The reasons for any cancellation or rejection shall be made part of the contract
file.

Source: L. 81: Entire article added, p. 1256, § 1, effective July 1.

24-92-106. Responsibility of bidders and offerors. (1) A written determination of
nonresponsibility of a bidder or offeror shall be made pursuant to rules. The unreasonable
failure of a bidder or offeror to promptly supply information in connection with an inquiry
with respect to responsibility may be grounds for a determination of nonresponsibility with
respect to such bidder or offeror.

(2) Information furnished by a bidder or offeror pursuant to this section shall not be
disclosed without prior written consent by the bidder or offeror.

Source: L. 81: Entire article added, p. 1256, § 1, effective July 1.

24-92-107. Prequalification of contractors. Prospective contractors may be
prequalified for particular types of construction, and the method of compiling a list of and
soliciting from such potential contractors shall be pursuant to rules.

Source: L. 81: Entire article added. p. 1257, § 1, effective July 1.

24-92-108. Types of contracts. Subject to the limitations of this section, any type of
contract which will promote the best interests of the agency of government may be used;
except that the use of a cost-plus-a-percentage-of-cost contract is prohibited. A cost-
reimbursement contract may be used only when a determination is made in writing that such
contract is likely to be less costly to the agency of government than any other type of
contract or that it is impracticable to obtain the construction required unless the cost-
reimbursement contract is used.

Source: L. 81: Entire article added, p. 1257, § 1, effective July 1.

24-92-109. Agency of government to submit cost estimate. (1) Whenever an
agency of government proposes to undertake the construction of a public project reasonably
expected to cost in excess of fifty thousand dollars by any means or method other than by
a contract awarded by competitive bid, it shall prepare and submit a cost estimate in the
same manner as other bidders; except that, for projects under the supervision of the
department of transportation undertaken by such means or method. the department shall
prepare and submit a cost estimate if the project is reasonably expected to exceed one
hundred fifty thousand dollars. Cost estimates in excess of fifty thousand dollars but less
than or equal to one hundred fifty thousand dollars shall be submitted to the transportation
commission on at least a quarterly basis for its review and approval. Such agency of
government itself may not undertake the proposed project unless it shows the lowest cost
estimate.

(2) In preparing such cost estimate, the agency of government shall preserve a full, true,
and accurate record of the cost of such project. Such records shall be kept and maintained
by the responsible officer on behalf of the agency of government. To the extent the agency
of government contracts with any other state or local government agency in connection with
a public project, such other agency shall provide all necessary data or information to enable
the agency of government to document a full, true, and accurate record of the cost of such
project, which data or information shall be kept in an orderly manner by the agency of
government for a period of at least six years after completion of the project. All such records
shall be considered public records and shall be made available for public inspection.
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(3) State agencies shall not be required to be bonded when performing the work on a
public project.

Source: L. 81: Entire article added. p. 1257, § 1, effective July 1. L. 98: (1) amended,
p. 1042, § 2, effective August 5.

24-92-110. Rules and regulations. The executive director of the department of per-
sonnel shall promulgate rules and regulations which are designed to implement the
provisions of this article: except that the executive director of the department of transpor-
tation shall promulgate rules and regulations relating to bridge and highway construction
bidding practices including, notwithstanding any other provisions of this article, rules
governing debarment of contractors. The rules shall include provisions requiring agencies
of government to keep certain public project records, even if duplicative, in accordance with
generally accepted cost accounting principles and standards.

Source: L. 81: Entire article added, p. 1257, § 1. effective July 1. L. 83: Entire section
amended, p. 1025, § 1, effective April 21. L. 84: Entire section amended, p. 293, § 3,
effective April 30. L. 91: Entire section amended. p. 1068, § 38, effective July 1. L. 95:
Entire section amended, p. 661, § 90, effective July 1.

Cross references: For the legislative declaration contained in the 1995 act amending this section,
see section 112 of chapter 167, Session Laws of Colorado 1995.

24-92-111.  Audit. If any agency of government is alleged to be in violation of or in
material noncompliance with this article or the rules and regulations promulgated thereun-
der, the legislative audit committee shall be advised, in writing, of the activities alleged to
be in violation or noncompliance. The legislative audit committee shall give notice to the
agency, which shall have ten days to respond to such allegation. If the said committee
thereafter determines that there is a reasonable probability of a violation or material
noncompliance, the committee shall take appropriate action and may direct the state auditor
to conduct an audit and review of the records being kept by such agency. If the state auditor
determines that the agency has violated or has not complied or is not complying with this
article or the rules and regulations promulgated thereunder, a written report shall be issued
to the agency detailing the areas of violation or noncompliance and curative recommen-
dations. The agency shall implement the recommendations of the state auditor within a time
period set by him not to exceed six months.

Source: L. 81: Entire article added, p. 1257, § 1, effective July 1.

24-92-112. Finality of determinations. The determinations required by sections 24-
92-103 (6), 24-92-104, 24-92-106 (1), and 24-92-108 are final and conclusive unless they
are clearly erroneous, arbitrary, capricious, or contrary to law.

Source: L. 81: Entire article added, p. 1258, § 1, effective July 1.

24-92—.113. Reporting of anticompetitive practices. When for any reason collusion or
other anticompetitive practices are suspected among any bidders or offerors, a notice of the
relevant facts shall be transmitted to the attorney general.

Source: L. 81: Entire article added, p. 1258, § 1, effective July 1.
‘ ANNOTATION

Law reviews. For article, “Post-Award Bid
Shopping in the Colorado Public Construction
Industry™, see 18 Colo. Law. 1739 (1989).
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24-92-114 Government - State

ibiti ivi i j i lawful for any
24-92-114. Prohibition of dividing work of public project. It is un
person to divide a work of a public project into two or more separate projects for the sole
purpose of evading or attempting to evade the requirements of this article.

Source: L. 81: Entire article added, p. 1258, § 1, effective July 1.

ARTICLE 93
Construction Contracts

24-93-101. Short title. pating entities - apprentice
-93-102. Legislative declaration. training.
%i—gg-}gg De%‘mitions. 24-93-106. Requests for proposals - eval-
24-93-104. Integrated project delivery uation and award of inte-
’ contracts - authorization - grated project delivery con-

earaiod proct dei 293107, Supplemental provisions
-93-105. Integrated project delivery -93-107. upple i
2 co‘gmactir?g f:rocess - 24-93-108. Types of contracts.

prequalificalion of partici-

24.93-101. Short title. This article shall be known and may be cited as the “‘Integrated
Delivery Method for Public Projects Act”.

Source: L. 2007: Entire article added, p. 1805, § 1, effective August 3.

24-93-102. Legislative declaration. (1) The general assembly hereby finds and
at: ) )
dele:;resltdi]s the policy of the state of Colorado to encourage public contracting pmcgdllxres
that encourage competition, openness, and impartiality to the maximum extent poss.lb t:}.]
(b} Competition exists not only in the costs of goods anq services, but also in 1e
technical competence of the providers and suppliers in their ability to make timely
completion and delivery and in the quality and peltformapce of their produ.cts and semches.
(c) Timely and effective completion of public projects may be achieved through a
variety of methods when procuring goods and services for public projects. ]
(d) In enacting this article, the general ass;mbly mtend§ to establish for any agency o
state government an optional alternative public project delivery method.

Source: L. 2007: Entire article added, p. 1805, § 1, effective August 3.

24-93-103. Definitions. As used in this article, unless the context otherwise requires:

(1) *“Agency” means any agency, depau:tment, ghvmon, boa.rd.‘t{ureau, commission,
institution, or other agency of the executive, legislative, or judicial branch of state
government that is a budgetary unit exercising construction contracting authority or
discretion. o o ) o

() “Contract” means any agreement for designing, building, altering, repairing, tm-f
proving, demolishing, operating, maintaining, or financing a public project. For purposes 10
this article, “contract” includes capital construction as defined in section 2.4~.30-'1301 ( _ ).

(3) *“*Cost-reimbursement contract™ means a contract under which a participating entity
is reimbursed for costs that are allowable and that is allocable in accordance with the

ntract terms and provisions of this article. ) ' ) )
Co(4) “Integratedl‘;)roject delivery” or “IPD" means a project delivery method in whltgh
there is a contractual agreement between an agency and a single participating entity for the
design, construction, alteration, operation, repair, improvement, demolition, maintenance,
or financing, or any combination of these sqrvnces,for a public project. hod

(5) “IPD contract” means a contract using an integrated project delivery method.

(6) “Participating entity” means a partnership, corporation, joint venture, unincorpo-
rated association, or other legal entity that provides appropriately licensed planning,
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architectural, engineering, development, construction, operating, or maintenance services as
needed in connection with an IPD contract.

(7)  Public project” means any construction, alteration, repair, demolition, or improve-
ment of any land, building, structure, facility, road, highway, bridge, or other public
improvement suitable for and intended for use in the promotion of the public health,

welfare, or safety and any operation or maintenance programs for the operation and upkeep
of such projects.

Source: L. 2007: Entire article added, p. 1806, § 1, effective August 3.

24-93-104. Integrated project delivery contracts - authorization - effect of other
laws. (1) Notwithstanding any other provision of law, any agency may award an IPD
contract for a public project in accordance with the provisions of this article upon the
determination by such agency that integrated project delivery represents a timely or
cost-effective alternative for a public project.

(2) Nothing in this article is intended to affect or limit the applicability of article 91 or
92 of this title to the extent the provisions of said articles are not inconsistent with the
provisions of this article. To the extent there is a conflict between the provisions of article
91 or 92 of this title and this article, the provisions of this article shall control.

(3) Nothing in this article shall be construed as exempting any agency or participating
entity from applicable federal, state, or local laws, rules, resolutions, or ordinances
governing labor relations, professional licensing, public contracting, or other related laws,
except to the extent that an exemption is granted under such legal authority or created by
necessary implication from such legal authority.

Source: L. 2007: Entire article added. p. 1806, § 1, effective August 3.

24-93-105. Integrated project delivery contracting process - prequalification of
participating entities - apprentice training. (1) An agency may prequalify participating
entities for IPD contracts by public notice of its request for qualifications prior to the date
set forth in the notice. Any such request for qualifications may contain the following
elements and such additional information as may be requested by the agency:

(a) A general description of the proposed public project;

(b) Relevant budget considerations;

(c) Requirements of the participating entity, including:

(D If the participating entity is a partnership, limited partnership, limited liability
company, joint venture, or other association, a listing of all of the partners, general partners,
members, joint venturers, or association members known at the time of the submission of
qualifications;

() Evidence that the participating entity, or the constituent entities or members
thereof, has completed or has demonstrated the experience, competency, capability, and
capacity, financial and otherwise, to complete projects of similar size, scope, or complexity;

() Evidence that the proposed personnel of the participating entity have sufficient
experience and training to completely manage and complete the proposed public project;
and

(IV)  Evidence of all applicable licenses, registrations, and credentials required to
provide the proposed services for the public project, including but not limited to information
on any revocation or suspension of any such license, registration, or credential;

(d) The criteria for prequalification.

(2) From the participating entities responding to the request for qualifications, the
agency shall prepare and announce a short list of participating entities that it determines to
be most qualified to receive a request for proposal.

(3) Where an apprentice training program certified by the office of apprenticeship
located in the employment and training administration in the United States department of

labor exists in the state, or a comparable program for the training of apprentices is available
in the state:
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(a) Each participating entity shall demonstrate to the agency that it has access to either
the certified program or a comparable alternative; and

(b) Each participating entity shall demonstrate that each of its subcontractors, at any
tier, selected to perform work under a contract with a value of two hundred fifty thousand
dollars or more has access to either the certified program or a comparable alternative.

Source: L. 2007: Entire article added, p. 1807, § |, effective August 3.

24.93-106. Requests for proposals - evaluation and award of integrated project
delivery contracts. (1) An agency shall prepare and publish a request for proposals for
each IPD contract that complies with the requirements of this section. Requests for
proposals for IPD contracts shall, at a minimum, include the following evaluation factors
and subfactors that shall be used to evaluate the proposals and capabilities of participating
entities:

(a) Price;

(b) Design and technical approach to the project;

(c) Past performance and experience;

(d) Project management capabilities, including financial resources, equipment, man-
agement personnel, project schedule, and management plan; and

(e) Craft labor capabilities, including adequacy of craft labor supply and access to
federal or state-approved apprenticeship programs, if available.

(2) The agency responsible for the IPD contract shall select, on the basis of these
factors, and any other factors and subfactors included in the request for solicitation as
authorized by this section, the participating entity whose proposal is most advantageous and
represents the best overall value to the state.

(3) Requests for proposals may contain additional relevant factors and subfactors as
determined by the agency, which may include:

(a) The procedures to be followed for submitting proposals;

(b) The criteria for evaluation of a proposal, which criteria may provide for selection
of a proposal on a basis other than solely the lowest costs estimates submitted;

(c) The procedures for making awards;

(d) Required performance standards as defined by the participating entity;

(e) A description of the drawings, specifications, or other submittals to be provided with
the proposal, with guidance as to the form and the acceptable level of completion of the
drawings. specifications, or submittals;

(f) Relevant budget considerations or, for an IPD contract that includes operation or
maintenance services, the life-cycle cost analysis for the contract;

(g) The proposed scheduling for the project; and

(h) The stipend, if any, to be paid to participating entities responding to the request for
proposals who appear on the agency’s short list pursuant to section 24-93-105 (2) but whose
proposals are not selected for award of the IPD contract.

(4) After obtaining and evaluating proposals according to the criteria and procedures
set forth in the request for proposals in accordance with the requirements specified in
subsection (1) of this section, an agency may accept the proposal that, in its estimation,
represents the best value to the agency. Acceptance of a proposal shall be by written notice
to the participating entity that submitted the accepted proposal.

(5) With respect to performance under each IPD contract, the agency and participating
entity shall comply with all laws applicable to public projects.

(6) Notwithstanding any other provision of law, a participating entity selected for award
of an IPD contract shall not be required to be licensed or registered to provide professional
services, as defined in section 24-30-1402 (6), if the person or firm actually performing any
such professional services on behalf of the participating entity is appropniately licensed or
registered and if the participating entity otherwise complies with applicable state licensing
laws and requirements related to such professional services.

Source: L. 2007: Entire article added, p. 1808, § 1, effective August 3.
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24-93-107. Supplemental provisions. The executive director of the department of
personnel may _establish supplemental provisions that are designed to implement the
provisions of this article: except that the executive director of the department of transpor-
tation may establish supplemental provisions relating to bridge and highway construction
contract procurement practices, including, notwithstanding any other provision of this
article, provisions governing debarment of participating entities.

Source: L. 2007: Entire article added, p. 1809, § 1, effective August 3.

24-93-108. 'Types of contracts. Subject to the requirements of this section, any agency
making use of the provisions of this article may award any type of contract that will
promote the best interests of the agency; except that the use of a cost-plus-a-percentage-
of-cost contract under this article is prohibited. An agency may award a cost-reimbursement
contract only when a determination is made in writing that such contract is either likely to
be less costly to the agency than any other type of contract or that it is impracticable to
obtain the required construction or other services authorized under this article unless the
cost»mlmbu{semem contract is used. Operation and maintenance elements may be procured
on a cost-reimbursement basis under or in connection with an IPD contract.

Source: L. 2007: Entire article added. p. 1810, § 1, effective August 3.

PROCUREMENT CODE
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24-101-103.  Supplementary general prin-
ciples of law applicable.
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24-101-105.  Application of this code.
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24-101-401.  Public access to procurement

PART 2 2410140 information.
-101-402. Retention  of rocurement
DETERMINATIONS records, ? e
24-101-201. Determinations,
PART 1

PURPOSES. CONSTRUCTION, AND APPLICATION

) 24-101»10‘1. Short title. Articles 101 to 112 of this title shall be known and may be
cited as the “Procurement Code™, referred to in said articles as the “code”.

Source: L. 81: Entire article added, p. 1259, § 1, effective January 1, 1982,

M101-102. Puw - rules of construction. (1) This code shall be construed and
applied to promote its underlying purposes and policies.

(2) The underlying purposes and policies of this code are:
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43-1-1401 Transportation

Source: L. 97: Entire part added, p. 1623, § 2, effective June 4.
PART 14
DESIGN-BUILD CONTRACTS

Law reviews: For article, “Design-Build Contracts for Colorado Highway Construction: New
Contractual Issues—Part I, see 29 Colo. Law. 49 (February 2000); for article, “Design-Build
Contracts for Colorado Highway Construction: New Contractual Issues—Part I, see 29 Colo. Law.
53 (March 2000).

43-1-1401. Legislative declaration. (1) The general assembly hereby finds and
declares that:

(a) The increased population growth and economic activity within the state has resulted
in the significant and growing demand for increased construction and reconstruction of
highways and other transportation projects within the state to facilitate the movement of
people, goods, and information;

(b) As aresult of the increased federal and state funding provided to the department of
transportation in recent years for transportation projects, together with the increasing
number, size, and complexity of planned transportation projects, the department will benefit
from the use of a faster, more efficient, and more cost-effective contractor selection and
procurement process to design and construct transportation projects;

(c) A design-build selection and procurement process will provide the department of
transportation with: A savings of time, cost, and administrative burden; improved quality
expectations with respect to the schedule and budget of transportation projects, as well as
completion of such projects; and a reduction in the risks associated with transportation
projects, including reduced duplication of expenses and improved coordination of efforts to
meet the transportation needs of Colorado.

(2) The general assembly intends that this part 14 authorize the department of trans-
portation to enter design-build contracts and to use an adjusted score design-build selection
and procurement process for particular transportation projects regardless of the minimum or
maximum cost of such projects, based on the individual needs and merits of such projects,
and subject to approval by the transportation commission. The general assembly also
intends that the department’s use of an adjusted score design-build contract process shall
not prohibit use of the low bid process currently used by the department pursuant to part 1
of article 92 of title 24 and part 14 of article 30 of title 24, C.R.S.

Source: L. 99: Entire part added, p. 256, § 1, effective April 9.

43-1-1402. Definitions. As used in this part 14:

(1) *Adjusted score design-build contract process’ means a process to award contracts
based on the lowest adjusted score of proposals submitted to the department.

(2) “Best value” means the overall maximum value of a proposal to the department
after considering all of the evaluation factors described in the specifications for the
transportation project or the request for proposals, including but not limited to the time
needed for performance of the contract, innovative design approaches, the scope and quality
of the work, work management, aesthetics. project control, and the total cost of the
transportation project.

(3) “Design-build contract” means the procurement of both the design and the con-
struction of a transportation project in a single contract with a single design-build firm or
a combination of such firms that are capable of providing the necessary design and
construction services. A design-build contract may also include in the contract the procure-
ment of the financing, operation, or maintenance of the project.

(4) “Design-build firm” means any company, firm, partnership, corporation, associa-
tion, joint venture, or other entity permitted by law to practice engineering, architecture, or
construction contracting in the state of Colorado.
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(4.5) “Force majeure” means fire, explosion, action of the elements, strike, interruption
of transportation, rationing, shortage of labor, equipment, or materials, court action,
illegality, unusually severe weather, act of God, act of war, or any other cause that is beyond
the control of the party performing work on a design-build transportation or utility
relocation project and that could not have been prevented by the party while exercising
reasonable diligence.

(4.7) “Project specific utility relocation agreement” means an agreement entered into
by the department and a utility company for the purpose of performing utility relocation
work necessitated by a design-build transportation project. The agreement may incorporate
reasonable and appropriate conditions, including, but not limited to, conditions for ensur-
ing:

(2) The prompt performance of utility relocation work by either the utility company or
the contractor for the design-build transportation project, as specified in the agreement;

(b) The cooperation of the utility company with the contractor for the design-build
transportation project;

(c) .The timely repayment of any funds advanced to the utility company for the
relocation construction, including interest based on the costs incurred by the department for
advancing the funds; and
_ (d) The payment by the utility company of any damages caused by the company s delay
in the performance of the relocation work or interference with the performance of the
project by any other contractor, except when such delay or interference is caused by a force
majeure.

{5) “Transportation project” means any project that the department is authorized by
law to undertake including but not limited to a highway, tollway, bridge, mass transit,
intelligent transportation system, traffic management, traveler information services, or any
other project for transportation purposes.

64(56:05"Utility company” or “‘utility” shall have the same meaning as set forth in 23 CFR

Source: L. 99: Entire part added, p. 257, § |, effective April 9. L. 2000: (4.5), (4.7),
and (6) added. p. 1610, § 1, effective June 1. L. 2007: (6) amended, p. 2050, § 103,

;ﬁective June 1. L. 2009: (3) amended, (SB 09-108), ch. 5, p.- 55, § 17, effective March

43-1-1403.  Authority to use a design-build contract process. Notwithstanding any
other provision of law to the contrary, the department may select a design-build firm and
award a design-build contract for a transportation project as provided in this part 14. The
department may include a warranty provision in any design-build contract that requires the

design-build firm to perform maintenance services on the completed transportation project.

Source: L. 99: Entire part added, p. 258, § 1, effective April 9.

43-1-1404. Criteria. (1) The department may use a design-build contract for a
transportation project if the design work for such project must be performed before a
potential bidder can develop a price or cost proposal for such project and if the chief
engineer of the engineering, design, and construction division determines that using a
design-build contract is appropriate. The chief engineer shall consider the following factors
in making a determination pursuant to this subsection (1):

(a) The extent to which the transportation project requirements are adequately defined;

(b) The time constraints for completing the transportation project;

(c) The capability and experience of potential design-build firms;

(d) The suitability of the transportation project to a design-build contract; and

{e) The capability of the department to manage the design-build contract.

{2) The department may use a design-build contract regardless of the estimated
minimum or maximum cost of a transportation project.
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43-1-1405 Transportation
Source: L. 99: Entire part added, p. 258, § 1, effective April 9.

| . i the anticipated
43-1-1405. Public notice procedures. At least fort)( five dqys prior to
date of selecting a design-build firm for a transportation project, the department shall
publish a public notice at least twice in one or more daily newspapers of general c1rculat!0n
in the state. The public notice shall set forth a general description of the transportation
project.

Source: L. 99: Entire part added, p. 258, § 1, effective April 9.

.1-1406. General procedures, (1) The department sha!l describe in the spec1ﬁga-
tio?l:: lfolr the transportat‘i‘on project the particular .desigr‘l—bulld contract a}nc! sclecu(})]n
procedures to be used in awarding such contract, including but are not limited to the
following: ) _ . y

(a) A scope of work statement that de.ﬁnes'the transportation project and provides
prospective design-build firms with sufficient information regarding the department’s
requirements for the transportation project; ' ) 1

(b) If the department uses an adjusted scoreﬁesngp—bmld contract process to select la
design-build firm, a scope of work statement that is flexible and that identifies the end result
that the department wants to achieve. The department may determine the adjustment fgctors
and methods it will use to adjust scores and shall state such factors and mgthods in !hf;
specifications for the transportation project. The department may also provide a genera

concept of the transportation project to potential design-build firms. Adjusted score design- :

ild procedures shall consist of the following two phases: - o
bl"(ll(; pIn the first phase, the department shall issue a request for quallﬁcanons_wnhm glle
time specified in section 43-1-1405 to solicit. proposals that include information on the
design-build firm’s qualifications and its techmc'al approach.to the prop(_)sed transponau;)n
project. The department shall include appropriate evaluation factors in the request Tgr
qualifications, including the factors set forth in section 24-39—1403 (2), CRS. l'ﬁe
department shall not include cost-related or price-relatefl factors in the request for qua :h -
cations. In accordance with the time requiremgnts spectﬁed in thg depa{tment s rules, me
department shall develop a short list of the highest qugllﬁeq design-build firms from the
proposals submitted in response to the request for qgahﬁcatlons. "

(I) In the second phase, the department shall issue a request for proposals t(; m.e
design-build firms included on the short list deyeloped pursuant to subparagraph (I} o l is
paragraph (b) in accordance ‘Zlim thle :lime requirements specified in the department’s rules.

st for proposals shall include:
Th(eAr)cqu/:: requczt ?: separately submit a sealed technical proposal and a sealed cost
or the transportation project; . .
pr(:l]);;sale;le required ggntent ofp tth: technical proposal to'bc submitted by the dqsngn—bun}lld
firm, including design concepts for the transportation project, the proposed solfmons to the
requirements addressed in the department’s scope of work. statement, or both -

(C) Any other evaluation factors the deparément considers appropriate, including the

imated cost of the transportation project; an _

CS‘(lg)a Any formula the di%anment determines is appropriate to adjust the total score of

ign-build firm’s proposal.

’ C:ZS) ’ Except as prm?ide‘:ioin this subsection (2), the department shall allow the pref('jerence
to Colorado residents provided in section 8-19-101, CR.S., in awarding an adjusteal sfcore
design-build contract pursuant to this part 14. In evaluating and selecting a propo? or a
design-build contract under this part 14, the department shall assign greaser va (;Je ttota\
proposal in proportion to the extent such proposal commits to using Colorado residen :h (;
perform work on the transportation project. If, however, the department detertrrhunes ﬁj
compliance with this subsection (2) may cause the denial of federal moneysld atth ;”r(v?;se
otherwise be available for the transportation project or if such compliance }:V?lu 0 eruise
be inconsistent with the requirements of federal law, the department shall suspe
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preference granted under this subsection (2) only to the extent necessary to prevent denia
of federal moneys or to eliminate the inconsistency with federal law.

(3) The department may use any basis for awarding a design-build contract pursuant t
this part 14 that it deems appropriate so long as the basis for awarding such contract i
adequately described in the specifications for the transportation project or the request fo
proposals. Such basis may include awarding a contract to the design-build firm whost
proposal provides the best value to the department.

(4) The department may cancel any request for qualifications, request for proposals, o
other solicitation issued pursuant to this part 14 or may reject any or all proposals in whole
or in part when the department determines that such cancellation or rejection is in the bes
interest of the department.

(5) If the department awards a design-build contract pursuant to this part 14, the
department shall execute a design-build contract with the successful design-build firm anc
shall give notice to said firm to commence work on the transportation project.

Source: L. 99: Entire part added, p. 258, § 1, effective April 9.

43-1-1407.  Stipulated fee. At its discretion, the department may award a stipulatec
fee to the design-build firms that submit responsive proposals but that are not awarded the
design-build contract for a transportation project. The department shall not be required tc
award such stipulated fee, but if it elects to award such fee for a transportation project, the

department shall identify the availability and the amount of such fee in its request for
proposals.

Source: L. 99: Entire part added, p. 260, § 1, effective April 9.

43-1-1408. Commission approval required. The department shall obtain approval
from the transportation commission prior to using an adjusted score design-build contract
process for any transportation project.

Source: L. 99: Entire part added, p. 260, § 1, effective April 9.

43-1-1409. Rule-making authority. (1) The department may adopt rules in accor-
dance with sections 43-1-110 and 24-4-103, CR.S., to:

(a) Establish requirements for the procurement of design-build contracts that it deter-
mines necessary or appropriate, including but not limited to rules implementing the
design-build selection and contract procedures, subcontracting, and the warranty provisions
of this part 14; and

(b)  Further define and implement the processes and procedures for the performance of
utility relocation work necessitated by a design-build transportation project, including, but
not limited to, the allocation of responsibility for damages due to delay among the
department, the design-build contractor, and utility companies that do not enter into project
specific utility relocation agreements, and the creation of a forum and process to resolve
changes in the conditions of the design-build transportation project that impact utility

relocation work when the department and a utility company have not entered into a project
specific utility relocation agreement.

Source: L. 99: Entire part added, p. 260, § 1, effective April 9. L. 2000: Entire section
amended, p. 1611, § 2, effective June 1.

43-1-1410. Utility relocation - legislative declaration. (1) The general assembly
hereby finds and declares that:

(a) The department is authorized by law to use a design-build process for transportation
projects that allows for the improved coordination, scheduling, and timely performance of
transportation projects, resulting in time and cost efficiency;
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(b) The scheduling and timely performance of design-build transportation projects
partially depend upon the coordination with utility companies for the prompt performance
of utility relocation work necessitated by the project;

(c) Increased coordination between the department and utility companies is in the
public interest and the encouragement and requirement of prompt performance of utility
relocation work within the design-build transportation project performance schedule will
reduce delays and costs of the projects;

(d) The preferred approach for utility relocation work in a design-build transportation
project is for the utility company to authorize the department’s design-build contractor to
engage the services of the utility company’s prequalified contractors for the design and
construction of the relocation work because it places the responsibility for the timely
performance of the utility relocation work on the design-build contractor and removes the
risk of utility relocation delays from multiple utility companies;

(¢) Current law limits the department’s authority in relation to payment for utility
relocation, and nothing in this part 14 is intended to alter the department’s obligation to pay
for utility relocations pursuant to section 43-1-225 or to pay for utility relocations when
utility facilities are located on easements owned by the utility;

(f) Allowing the department to fund the design of the utility relocation work necessi-
tated by a design-build transportation project will foster the coordination of the utility
relocation work, which is in the public interest;

(g) In the interest of the public, the department, the design-build contractor, and the
utility company should coordinate their efforts, perform the utility relocation work in
accordance with the design-build transportation project performance schedule, and allocate
the responsibility for any damages caused by a party’s failure to timely perform the
relocation work, except when such failure is due to a force majeure;

(h) The review and approval of the utility company of any design work prior to the
commencement of any utility relocation construction in relation to a design-build transpor-
tation project will assure that such work meets the quality standards and construction
methods of the utility company. The department also recognizes the obligation of utility
companies to maintain service to their customers, and the department agrees to work within
utility company terms and conditions to maintain service continuity.

(i) For purposes of design-build transportation projects, allowing the department to
provide and condemn, when necessary, a replacement easement for a utility company to
relocate its facilities when the utility company’s facilities are located in an easement owned
by the utility company and to pay for the future relocation of a utility company’s facilities
if no replacement casement is provided is in the public interest.

Source: L. 2000: Entire section added, p. 1611, § 3, effective June 1.

43-1-1411.  Project specific utility relocation agreements. (1) Notwithstanding any
other provision of law, if a utility company enters into a project specific utility relocation
agreement with the department, the department may:

(a) Pay for the performance of the design work to relocate a utility company's facilities
that are affected by the scope of the design-build transportation project;

(b) Advance funds for the performance of the construction work to relocate a utility
company’s facilities affected by the scope of the design-build transportation project; except
that any advance of funds pursuant to this paragraph (b) shall be subject to full repayment
by the utility company with interest based on the cost incurred by the department for
advancing the funds; and

(c) Perform any utility relocation work through the contractor for the design-build
transportation project in accordance with the utility company's specifications for the
relocation work and subject to the utility company’s prior review and written approval of
the relocation work to assure that the work meets the quality standards and construction
methods of the company. The performance of any relocation work shall also be subject to
inspection and approval by the utility company, during the performance of the work and
prior to completion of the relocation work, and the department shall take appropriate
measures o ensure service continuity.
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(2) Tt is the intent of the general assembly that the department work with the utility
company to come to a mutually satisfactory agreement with the utility company so that the
design-build transportation project may proceed to be constructed in an efficient manner
without causing interruption of utility services. If the utility company is unable to reach a
project specific utility relocation agreement with the project manager negotiating such
agreement for the department, the utility company shall be provided the opportunity to
ac!dmss its concerns with the department’s district engineer, who shall give due consider-
ation to all issues raised by the utility company and shall strive to accommodate reasonable
mod;ﬁcang){ls requested by the utility company to the department’s proposed project
specific utility relocation agreement. If an agreement cannot be reached between the district
engineer and the utility company, the executive director of the department shall review the
disputed issues and seek to resolve the dispute. If the executive director is unable to reach
agreement with the utility company, the executive director shall prepare a written report
setting forth the reasons that the dispute could not be resolved and shall provide such report
to the utility company within three business days.

(3) For any utility company that chooses not to enter into a project specific utility
relocation agreement with the department for the performance of utility relocation work:

(a) The department may direct the utility company to perform or allow the performance
of the utility relocation work within the performance schedule for the design-build
transportation project;

(b) The utility company shall pay for damages caused by the company’s delay in the
performance of the utility relocation work or interference with the performance of the
design-build transportation project by other contractors, including, but not limited to,
payments made by the department to any third party based on a claim that performance of
the deﬁgmbuild transportation project was delayed or interfered with as a direct result of
the utility company's failure to timely perform the utility relocation work; except that
damages resulting from delays in the performance of the utility relocation work caused by
a force majeure shall not be charged to the utility company; and

(c) The department may withhold issuance of a permit for the location or installation of
other facilities to a utility company until the company pays the department damages caused
by the company’s delay in the performance of the relocation work or interference with the
performance of the design-build transportation project by any other contractor. Any person
aggrieved b.y an action of the department in denying a permit may apply to a court of
competent jurisdiction for appropriate relief pursuant to the Colorado rules of civil
procedure or section 24-4-106, C.R.S. . ’

(4) The department shall provide written notice to any utility company of a design-
build transportation project that will require the relocation of the company’s facilities as
soon as practicable following the environmental clearance for the project. The notice shall
include all available and relevant information concerning the project, including the perfor-
mance schedule for the project within which the utility relocation work must be completed
in order to coordinate with and avoid delay in the performance of the project.

(5) When feasible, the department shall provide a replacement easement for a utility
company whose facilities are to be relocated from an easement owned by the utility
company to accommodate a design-build transportation project, and the department shail

" condemn the replacement easement when necessary. If no replacement easement is pro-

vided, the department shall fund the initial relocation of the easement owner’s facilities and
shall also fund all future relocations of those utility companies whose facilities occupy the
easement at the time of the design-build transportation project at the department’s sole
expense in lieu of compensating the utility companies for the loss of the easement. The
utility company shall quitclaim to the department that portion of the easement that is
replaced or extinguished.

(6) Nothing in this section or in section 43-1-1412 shall change the authority, rights,
responsilgilitics, or obligations of the department or of any owner of real or personal
property in an eminent domain proceeding or any existing statutory or case law applicable
to eminent domain proceedings.

Source: L. 2000: Entire section added, p. 1613, § 3, effective June 1.
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project specific utility relocation agreement, the utility company shall not be responsible to
the department for any damages caused by the delay in the performance of the relocation
work or the interference by the department’s contractor in the performance of any part of
the project by another contractor. . )

{2) (a) When a utility company chooses to perform any utility relocation work neces-
sitated by a design-build transportation project, the utility company shall complete the
relocation work within the time specified in the project specific utility relocation agreement
or in the performance schedule for the project as set forth in the written notice provided to
the company by the department in accordance with section 43-1-1411 (4). The company
shall not interfere with the performance of the design-build transportation project by any
other contractor. -

{(b) Notwithstanding the provisions of section 43-1-1411 (3) (b), a utility company shall
not be liable for damages caused by the failure to timely perform the relocation work or the
interference with the performance of the design-build transportation project by any other
contractor when the failure to perform or the interference is caused by a force majeure.

Source: L. 2000: Entire section added, p. 1615, § 3, effective Jure 1.
PART 15

PROVISION OF RETAIL OR COMMERCIAL GOODS AND SERVICES
AT PUBLIC TRANSPORTATION TRANSFER FACILITIES
ON DEPARTMENT-OWNED PROPERTY

Cross references: For the legislative declaration contained in the 1999 act enacting this part 15. see
section | of chapter 88, Session Laws of Colorado 1999.

43-1-1501. Definitions. As used in this part 15, unless the context otherwise requires:

(1) “Public entity” includes, but is not limited to, a public body, as that term is defined

in section 32-9-103 (11), C.R.S., and any other governmental entity, agency, or ofﬁcial.
(2) *Retail goods and services” means all goods and sewicqs sold' to the' publ{c.
(3) ““Transfer facility” means a public park-n-ride, bus terminal, light rail station, or
other bus or rail transfer facility operated on property that is owned by the department.

Source: L. 99: Entire part added, p. 263, § 5, effective April 9.

43-1-1502. Provision of retail and commercial goods and services at transfer -

facilities on department property. Any public entity other than the department sha[l obtain
the approval of the executive director of the department before negotiating and entering into
any agreement with any person or public entity for {he provision of retail and commercial
goods and services to the public at a transfer facility that is lo.cated‘ on property that is
owned by the department and leased to the regiop;}l transportation district or such other
public entity for the operation of such transfer facility.

Source: L. 99: Entire part added, p. 263, § 5, effective April 9.

43-1-1503. Department transfer facilities - provision of ‘retail and commercial
goods and services. (1) Notwithstanding the provisions of section 43-3-101, the execu-
tive director shall have the authority to negotiate and enter into agreements with any person
or public entity for the provision of retail and commercial goods and services to the public
at any transfer facility that is owned, lease.d, or operated by the dgpanment. -

(2) Any person or public entity obtaining the use of any portion of'a. transfer fagnhty
that is owned, leased, or operated by the department for the provision of retail or

tU LT UCPAUNICIR BILIUUE LIS PIUVISIUN UL IT3L PIOPEItY, SEIVICES, OF Cdaplial Improvements
to facilities used in transit services.

(3)  Any use of a transfer facility that is owned, leased, or operated by the department
for the provision of retail or commercial goods or services shall not be implemented if the
use would reduce transit services or the availability of adequate parking for the public or
would result in a competitive disadvantage to a private business reasonably near a transfer
facility engaging in the sale of similar goods and services. The provision of retail and
commercial goods and services at transfer facilities that are owned, leased, or operated by
the department shall be designed to offer convenience to transit customers and shall not be
conducted in a manner that encourages automobile traffic from nontransit users.

(4)  Any development of any portion of a transfer facility owned, leased, or operated by
the department and made available by the department for the provision of retail or
commercial goods or services shall be subject to all applicable laws, ordinances, and
regulations of any municipality, county, or city and county in which the transfer facility is
located, including planning and zoning regulations.

Source: L. 99: Entire part added, p. 263, § 5, effective April 9.

43-1-1504.  Possessory interests in transfer facilities - taxation. Any person obtaining
a possessory interest in any portion of a transfer facility located on property that is owned
by the department for the provision of retail or commercial goods or services pursuant to
this section shall be deemed in control of that portion of the facility and shall be subject to

property taxation to the extent of the person’s possessory interest in that portion of the
facility.

Source: L. 99: Entire part added, p. 264, § 5, effective April 9. L. 2002: Entire section
amended, p. 1009, § 5, effective August 7.

PART 16
SAFE ROUTES TO SCHOOL

43-1-1601.  Safe routes to school program. (1) The commission shall establish and
the department shall administer a safe routes to school program to distribute federal funds
received by the state to political subdivisions of the state for projects to improve safety for
pedestrians and bicyclists in school areas.

(2) Projects funded by grants under the safe routes to school program may include:

(a) Construction of paved shoulders to be used as bike routes;

(b) Construction of multiple-use bicycle and pedestrian trails and pathways;

(c) Construction, replacement, and improvement of sidewalks:

(d) Installation and improvement of pedestrian and bicycle crossings;

(e) Construction and improvement of on-street bicycle facilities, including bike lanes;

() Instaliation of safety signs, including, but not limited to, traffic signals;

(g) Educational programs;

(h) Implementation of traffic-calming programs in neighborhoods near schools;

(i) Traffic diversion improvements;

() Construction or improvement of bicycle parking facilities; and

(k) Other projects authorized by applicable federal laws or regulations.

(3) Grants shall be awarded under the safe routes to school program based on:

(a) The demonstrated need of the applicant;

(b) The potential of the proposed project to reduce injuries and fatalities among
children;
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ALTERNATIVE PROJECT DELIVERY METHODS

(Approved by FHWA)


Indefinite Delivery/Indefinite Quantity (ID/IQ)

A project delivery system in which the contractor bids per unit of specific work (e.g. signalizing an intersection) with a guaranteed minimum amount of work units over the life of the contract.  ID/IQ is also referred to as “task order” or “job order” contracting.

Advantages:  Needs can be responded to in a “just-in-time” and “as-needed” manner, work needs and outcomes are not subject to interpretation or negotiations, increase in flexibility to meet staffing resource needs for priority or emergency work, predicted types of work can be “outsourced” thus reducing full time staffing requirements and costs.

Disadvantages:  Poorly defined performance outcomes or measures, possible higher unit bid prices, escalation costs for materials, labor and equipment, uncertain usages of the contract, work flow or labor shortage conflicts, potential bonding capacity impacts for the contract term.

Agency-CM 


A project delivery system in which an owner contracts with a construction manager to perform pre-construction and construction management services.

Advantages:  Opportunity to start construction before the design is complete (fast-tracking).


Disadvantages:  If the same consultant is used for both the design and the Agency-CM contracts, then a conflict of interest can occur should a design error or omission issue arise.

Construction Manager@Risk (CM/GC)

A project delivery system in which an owner contracts with a construction manager based on qualifications, experience, fees for management services, and target construction price, to manage and construct a project.

Advantages:  Opportunity to establish selection criteria to match objectives of the project, owner retains control of the final design process, early contractor involvement results in a better understanding of the contract, better risk allocation, and lesser claims, establishes Guaranteed Maximum Price (GMP) which provides greater budget certainty, establishes a partnership among the owner, designer, and contractor during the design that is likely to carry through construction, alleviates insufficient owner staffing issues, holds and manages sub-contractors


Disadvantages:  Some duplication of administration, less competitive leverage on the general contractor when pricing the construction, Fast-tracking difficult to control.

Design-Build


A project delivery system in which one single entity performs the design and construction of a project.

Advantages: Better risk allocation, clear project goals, reduced delivery time, better project feedback, single source of responsibility, enhances innovations, partnering, early knowledge of project costs, integration of design and construction, GMP identified.


Disadvantages:  Requires a culture change, cost estimating difficulties, contractor pay estimates during construction (lump sum), speed of reviewing plans is very fast.

Variations of Design-Build:


Modified Design Build:  A delivery system in which the owner completes a substantial portion of the design, and a single entity completes the remaining portion of the design and builds the project under a single contract.

Advantages:  Ability to innovate, single source of responsibility, less owner resources required, better project coordination, improved risk management, reduced project delivery time, cost savings.


Disadvantages:  Early contractor input cannot be realized, contractor qualification issues and control of the adequacy of the proposed design.

Design Sequencing:  A delivery system in which the project is divided into several design packages, and the project is bid for construction before the design packages are 100% complete.

Advantages:  Rapid encumbrance of funds, faster project delivery.


Disadvantages:  Significant quantity overruns, increased CMO’s, more owner and contractor risks.

Design-Build-Operate:  A delivery system in which one single entity performs the design and construction of a project, and operates the project for a specified period of time under one single contract.

Advantages: Integrates design, construction and operations under one single contract, operational issues are considered during design, faster project delivery, better life-cycle costs.


Disadvantages:  Longer procurement process, costly procurement.

Design-Build-Maintain:  A delivery system in which one single entity performs the design and construction of a project, and maintains the project for a specified period of time.

Advantages: Integrates design, construction and maintenance under one single contract, maintenance issues are considered during design, faster project delivery, better life-cycle costs.


Disadvantages: Longer procurement process, costly procurement.

Design-Build-Warranty: A delivery system in which one single entity performs the design and construction of a project, and guarantees certain features of the project under a warranty for a specified period of time under a single contract.

Advantages:  Time savings, quality enhancements.


Disadvantages: Warranty Time and Performance, Bond and Warranty, availability of small contractor disadvantaged

Public Private Partnership (PPP):  


A project delivery system in which a private entity or developer takes a part in financing a construction project in return for monetary compensation.

Advantages: Expedited completion compared to conventional project delivery methods, project cost   savings, improved quality and system performance from the use of innovative materials and management techniques, substitution of private resources and personnel for public resources, access to new sources of private capital, improves cost effectiveness, shares resources, shares/allocates risks, mutual rewards.

Disadvantages:  Major cultural shift, contract negotiations, performance enforcement, political acceptability, long term contract that depends on economic uncertainties.

ALTERNATIVE PROCUREMENT METHODS

(Approved by FHWA)

Lump Sum Bidding:  


A procurement method that requires the contractor to develop the estimated quantities as part of preparing the bid estimate.  The contractor then submits a lump sum price for completing the entire contract work.

Advantages: Reduced time required to deliver a project to Advertisement, reduced construction administrative staffing, reduced engineering costs.


Disadvantages:  Increased risk that bid results may exceed the budget, reduced bidder competition, increased likelihood of disputes and claims, costs may exceed expected expenditures, additional administrative efforts are needed to ensure compliance with documentation requirements.

Cost-Plus-Time Bidding (A+B):  


A procurement method that allows both time and cost to be considered in the low bid determination.

Advantages:  Less time, with less disruption and at less cost, high incentive and level of accountability for the contractor to complete work quickly, ability to innovate, reduced engineering costs, increased accountability.   


Disadvantages: Higher production and innovation needed to meet or exceed expectations, adequate available staffing resources needed.


Multi-Parameter Bidding (A+B+C+…):  


An extension of the A+B procurement method in which price, construction time, and an additional parameter “C”, such as smoothness, a warranty, or I/D’s is used to evaluate the total bid value.


Advantages:  Less time, with less disruption and at less cost, high incentive and level of accountability for the contractor to complete work quickly, ability to innovate, reduced engineering costs, increased accountability. 

Disadvantages:  Higher production and innovation needed to meet or exceed expectations, adequate available staffing resources needed.

Alternate Design:  


A procurement method in which two or more designs are presented for the same project in the bid documents.  Typically, the default bid is specified by the owner.  Bidders are usually required to submit a price on both designs, even though only one of the designs will be used in the construction of the project.

Advantages: Ability to innovate, bidding competition increased, bid savings likely.


Disadvantages: Redundancy, more advertisement time may be required.

Alternate Bid Schedule:  


A procurement method in which two or more bid items for the same work item are presented in the bid documents.  Bidders are typically required to submit prices for both bid items, even though only one of the bid items will be used to complete the work item.

Advantages: Reduced initial cost or life-cycle costs, upfront value engineering, increased competition, cost savings, reduced owner’s engineering costs to prepare and reproduce advertisement plans.


Disadvantages:  Increased cost in preparation, increased potential plan errors, higher potential for disputes, longer advertisement period.

Additive Alternatives:  


A procurement method in which bid items are classified as base bid items and additive alternate bid items.  Bidders are typically required to submit prices for all bid items.  However, the owner may select which alternate bid items will be included in the contract work after the bids are viewed.  All bases bid items are guaranteed to be part of the contract work.  In Colorado, Additive Alternatives is referred to as Multiple Bid Schedule.


Advantages:  More competition, owner maximizes scope for a given budget, reduced design engineering costs, reduced CMO’s.


Disadvantages:  Possibility for re-advertisement increased if bids are not within allowable budget, increased engineering costs and delays in delivering the work, longer advertisement period.

Best Value:  


A procurement method in which price and other technical or qualification-based factors are used to determine the successful bidder.


Advantages:  Fair competition, performance-based accountability, positive impact on cost, quality, schedule, more flexibility, reduced claims and protests.


Disadvantages:  Small business participation may be limited, increased possibility of protest by non-selected firms, subjectivity.

Qualification-Based Selection:  


A procurement method that focuses on qualifications, experience and past performance as a basis for selection.

Advantages: Raises standards of bidders, improves quality and performance, promotes innovation.


Disadvantages:  May Increase owner’s costs, limited small business participation, increased possibility of protests, subjectivity.

ALTERNATIVE CONTRACT MANAGEMENT METHODS

(Approved by FHWA)

Time-Based Methods:


Incentives/Disincentives:  Provisions that compensate the Contractor a daily amount for completing identified critical work ahead of the specified I/D completion date and assess a deduction for each day that the Contractor fails to complete the identified critical work by the I/D completion date.

Advantages:  Project milestones identified, schedule expedited, bid conditions favor efficient and effective contractors, reduced unit bid prices.


Disadvantages: Fewer potential bidders, higher bid costs, possible budget overruns, costly owner caused delays.

Lane Rental:  Provisions that assess the Contractor daily or hourly rental fees for each lane, shoulder, or combination of lanes and shoulders taken out-of-service during construction.  Lane Rental fees are intended to minimize the time of road user impact.

Advantages:  Effective and efficient lane usage ensured, improved public relations, reduced project costs.


Disadvantages:  Owner’s authority to control lane closures minimized.

No Excuse Incentive:  A bonus provided to the Contractor for completing a phase of work, or the entire project, by a specified date, regardless of any problems or unforeseen conditions that may arise.

Advantages:  Project milestones identified, efficient and effective contractors favored by bid conditions, unit bid prices reduced.


Disadvantages:  potential few bidders, high bid costs, potential budget overruns, increased engineering costs, un-necessary user impacts.

Active Management Payment Mechanism (AMPM):  An alternative payment mechanism in which the Contractor may receive incentives based on the measured traffic performance through the work zone in comparison to the theoretical capacity of the roadway.

Advantages: Lane availability maximized, performance-based incentives.


Disadvantages:  Extra time spent to measure contractor performance, public concerns.

Liquidated Incentives (Specific to CDOT):   Incentive Payments to the Contractor for each calendar or working day the entire project (including punch list work) is completed ahead of the prescribed schedule or completion date.

Advantages:  Project milestones identified, effective and efficient contractors favored, unit bid prices reduced.


Disadvantages:  fewer bidders, high bid costs, potential budget overruns, increased potential for claims and disputes, increased engineering costs, unnecessary user impacts.

Quality/Performance-Based Methods:


Contractor Quality Assurance (Management) Specifications:  Specifications that require Contractor quality control and Agency quality acceptance activities throughout the production and placement of a product.  Final acceptance is typically based on statistical sampling of the measured quality level for key attributes.

Advantages:  Contractor “owns” the quality, positive and negative price adjustments reflect quality of work received.


Disadvantages:  Requires major owner cultural shift, owner loss of control, possible overlap in testing and inspections.

Performance-Related Specifications:  Specifications that use quantified quality characteristics and life cycle cost relationships that are correlated to product performance.

Advantages: performance-related price adjustment factors, improved quality.


Disadvantages:  Difficulties in developing reasonable performance-prediction models and maintenance-cost models.

Long-term Warranties (Material/Workmanship or Performance):  A guarantee of the integrity of a product and of the contractor’s responsibility for the replacement or repair of deficiencies.

Advantages:  Costs for preventative maintenance activities reduced, level of inspection reduced, improved quality in materials, workmanship and performance, increased quality, lower life-cycle costs.


Disadvantages:  Difficulty in enforcing the warranties, submitted bid costs may exceed the project budget, bid bonding issues, higher inspection costs during warranty period.

Miscellaneous Methods:


Phase Funding Contracts:  Projects or Programs advertised and awarded in advance of full funding for construction.  The contract language states that work shall not begin until authorized in the Notice to Proceed, and as specified in specific Task Orders reflective of the funds available.

Advantages:  Allows the owner to advertise projects in advance of funding and budgeting actions, efficiently and effectively respond to prioritized needs.


Disadvantages:  No funding guarantees, potentially fewer bidders, potentially higher bid costs, uncertainties may lead to construction delays, staffing requirements.

Value Engineering Contracts:  A formal analysis of a project whereby unnecessary costs are eliminated.  It is the systematic application of recognized techniques by a multi-disciplined team to identify innovative designs and cost reduction opportunities.

Advantages: Improves quality, reduces design and construction costs, fosters innovation, ensures efficient investments.


Disadvantages:  More review is required, may entail adverse environmental impacts, potential negative service life impacts. 

Emergency Contracts:  Contracts utilized to respond and resolve an emergency situation defined as any situation that creates an immediate threat to public health, welfare, safety, the functioning of state government, or preservation or protection of property.

Advantages:  Reduces advertisement and award time, accelerated response time helps beginning immediate repairs and creating a safe condition.


Disadvantages:  Potential fewer responsive bidders, potential higher bid costs, deficient project funding, potential CMO’s.
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MEMORANDUM

TO: Innovative Contracting Advisory Committee (ICAC)

FROM: Kathryn E. Young
Senior Assistant Attorney General
Litigation

RE: Summary of Colorado Statutory Law

Per the request of ICAC, | have summarized below all of the pertinent Colorado statutes that
govern the selection of construction contractors for public construction projects and analyze what
innovative contracting methods are allowed under the current statutory scheme. Any opinions
contained in this memo are informal opinions of the author only and not formal opinions of the
Colorado Attorney General.

Colorado Statutory Law —

The general rule for public construction projects in Colorado is that they must be awarded
through competitive sealed bidding. See CRS § 24-92-103(1) (attached hereto).

Currently there are only two statutory exceptions to this general rule. The first exception is the
design-build statute, CRS § 43-1-1401, et seq. (attached). The second statutory exception is the
Integrated Delivery Method for Public Projects Act which is codified at CRS § 29-93-101, et
seq. A copy of the Act, as codified, is attached, but the key provisions are as follows:

e “Integrated project delivery” or “IPD” is defined to mean a project delivery method in
which there is a contractual agreement between an agency and a single participating
entity for the design, construction, alternation, operation, repair, improvement,
demolition, maintenance, or financing, or any combination of these services, for a
public project. 24-93-103(4)

e “Participating entity” means a partnership, corporation, joint venture, unincorporated
association, or other legal entity that provides appropriately licensed planning,
architectural, engineering, development, construction, operating, or maintenance
services as needed in connection with an IPD contract. 24-93-103(6).

e Requests for proposals for IPD contracts shall, at a minimum, include the following
evaluation factors and subfactors that shall be used to evaluate the proposals and
capabilities of participating entities:

= Price;
= Design and technical approach to the project;
= Past performance and experience;
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= Project management capabilities, including financial resources,
equipment, management personnel, project schedule, and management
plan; and

= Craft labor capabilities, including adequacy of craft labor supply and
access to federal or state-approved apprenticeship programs, if available.
24-93-106(1).

e The agency selects the participating entity whose proposal is most advantageous and
represents the best overall value to the state. 24-93-106(2).

e The executive director of the department of transportation may establish supplemental
provisions relating to bridge and highway construction contract procurement practices,
including, notwithstanding any other provisions of this article, provisions governing
debarment of participating agencies. 24-93-107.

e Subject to the requirements of this section, any agency making use of the provisions of
this article may award any type of contract that will promote the best interests of the
agency except that the use of a cost-plus-a-percentage-of-cost contract under this article
is prohibited. 24-93-108.

There are three other statutes that should be mentioned. Copies of these statutes are not attached.
The first is the “Public-Private Initiatives Program,” codified at CRS 88 43-1-1201 through

1209. This program allows CDOT to enter into an agreement with a public or private entity to
accomplish a specific goal as allowed by the program. The two road construction items allowed
by the program are the design, financing, construction, operation, maintenance, and improvement
of toll roads or high occupancy toll lanes. See § 43-1-1202(1)(a)(X) and (1)(a)(XI11l). CDOT
must solicit these proposals a competitive sealed proposals pursuant to CRS § 24-103-203 (this
statute allows the proposal that is determined in writing to be the most advantageous to the state
be selected, taking into consideration the price and the evaluations factors set forth in the request
for proposals).

The second and third are the recently created Statewide Bridge Enterprise, codified at CRS § 43-
4-805 and the High-performance Transportation Enterprise, codified at CRS § 43-4-806. The
majority of these statutes concerns financing issues and neither expand on the methods by which
public construction projects may be awarded. The Statewide Bridge Enterprise statute does
expand on the area allowed for public-private initiatives to now included the following: (1) an
agreement pursuant to which the bridge enterprise or the enterprise on behalf of the department
operates, maintains, or provides services or property in connection with a designated bridge
project; and (2) an agreement pursuant to which a private entity designs, develops, constructs,
reconstructs, repairs, operates, or maintains all or any portion of a designated bridge project on
behalf of the bridge enterprise. See CRS § 43-4-805(5)(h).

Specific Innovative Contracting Methods?

1. Design-Build - this method is specially allowed pursuant to CRS § 43-1-1401, et seq. Any
variation of a design-build contract will be allowed as long as it complies with the requirements

! For definitions, please refer to paper prepared by ICAC co-chair Nabil Haddad entitled “Alternative Project
Delivery Methods”
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of CRS 8§ 43-1-1401, et seq. “Design-build contract” is defined as “the procurement of both the
design and the construction of a transportation project in a single contract with a single design-
build firm or a combination of such firms that are capable of providing the necessary design and
construction services.” CRS 8 43-1-1402(3). If the project does not fit into the definition of a
“design-build contract,” CRS § 24-92-103(1) most likely will need to be followed and the
contract awarded through competitive sealed bidding.

2. Construction Manager at Risk or CM/GC — After much contemplation on this issue and
consultation with my supervisor, it is my informal opinion that CDOT could contract for the
Construction Manager/General Contractor portion of this type of innovative method pursuant to
the Integrated Delivery Method for Public Projects Act and select the participating entity whose
proposal is most advantageous and represents the best overall value to the state. The language of
the Act is vague enough to allow for the CM/GC approach. Because the Act states that
“Integrated project delivery” or “IPD” is defined to mean a project delivery method in which
there is a contractual agreement between an agency and a single participating entity, CDOT
should select the design consultant on a CM/GC project through its normal consultant selection
methods (CRS § 24-30-1401, et seq.) and, through the procurement and contract, inform both the
designer and general contractor that they are to work together on the project.

3. Indefinite Delivery/Indefinite Quantity (ID/1Q) -

Based on the definition in Mr. Haddad’s paper, this type of contract is not centered on how the
general contractor is selected, but instead concerns bid items. An ID/IQ contract could be
awarded under competitive sealed bidding or could be procured under the Integrated Delivery
Method for Public Projects Act. However, in order for a contract to be signed by the Colorado
State Controller, fiscal rules require a contract to have specific measurables and a maximum
payable amount. An ID/IQ contract may not meet Colorado fiscal rules.

4. Agency-CM — Based on the definition in Mr. Haddad’s paper, this method appears to concern
scope of work, not how a consultant is selected. This contract would be allowed as long a
statutory and state fiscal requirements are met.

5. Public Private Partnerships (PPP) - The Public-Private Initiatives Program, coupled with the
Statewide Bridge Enterprise, allow for CDOT to solicit for proposals for toll roads, high
occupancy toll lanes, and bridge projects. See § 43-1-1202(1)(a)(X) and (1)(a)(XII1) and 43-4-
805. The Public-Private Initiatives Program also specifically allows CDOT to accept a private
contribution to a transportation project. See CRS § 43-1-1202(1)(e). With regard to whether the
private entity is compensated under the terms of a public-private initiative agreement is case
specific but the understanding is that the private entity is receiving some benefit for entering into
the agreement with CDOT.

6. Lump Sum Bidding — Per Mr. Haddad’s definition, this method appears to concern bid items
and prices, and not how a consultant is selected. This contract would be allowed as long a
statutory and state fiscal requirements are met.

7. Cost-Plus-Time Bidding (A+B) — Per Mr. Haddad’s definition, is method selects the contract
through a low bid selection method. Thus this method would be allowed under the competitive
sealed bidding statute, CRS § 24-92-103(1).

8. Multi-Parameter Bidding (A+B+C+. . . ) — Per Mr. Haddad’s definition, this type of
innovative method evaluates several factors in determining contractor selection. Pursuant to the
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Integrated Delivery Method for Public Projects Act, it is my opinion that CDOT could utilize this
contracting method and select the participating entity whose proposal is most advantageous and
represents the best overall value to the state. The language of the Act is vague enough to allow
for the multi-parameter bidding method.

9. Alternative-Multiple Bid/Schedule/Additive — Per Mr. Haddad’s definition, this method
appears to concern bid items and prices, and not how a consultant is selected. This contract
would be allowed as long a statutory and state fiscal requirements are met.

10. Best Value - Per Mr. Haddad’s definition and other research I have conducted on this
selection method, this type of innovative method evaluates several factors in determining
contractor selection. Pursuant to the Integrated Delivery Method for Public Projects Act, it is my
opinion that CDOT could utilize this contracting method and select the participating entity
whose proposal is most advantageous and represents the best overall value to the state. The
language of the Act allows for the best value selection method as long as the following criteria,
at a minimum, are analyzed:

= Price;
= Design and technical approach to the project;
= Past performance and experience;

= Project management capabilities, including financial resources,
equipment, management personnel, project schedule, and management
plan; and

= Craft labor capabilities, including adequacy of craft labor supply and
access to federal or state-approved apprenticeship programs, if available.

11. Qualifications Based Selection — As discussed above, the Integrated Delivery Method for

Public Project Act allows for past performance and experience to be one factor in selecting the
proposal that is most advantageous and represents the overall value to the state. However, the
Act does not allow only qualifications to be considered in selection.

12. Time-Based Methods — Per Mr. Haddad’s definitions, these methods address how
contractors will be paid and not how they are initially selected. As long as the contractor is
selected under a valid statutory method, time-based methods are allowed under Colorado law as
long as the contracts comply with state fiscal rules.

13. Quality/Performance-Based Methods — | am unclear on exactly how the contractor is
selected using this method. This method is most likely allowed under the Integrated Delivery
Method for Public Projects Act as long as criteria delineated in Act are used to select the
contractor.







