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December 26, 2013

DISADVANTAGED BUSINESS ENTERPRISE (DBE) REQUIREMENTS

NOTICE

This is a standard special provision that revises or modifies CDOT’s Standard Specifications for Road and Bridge Construction.  It has gone through a formal review and approval process and has been issued by CDOT’s Project Development Branch with formal instructions for its use on CDOT construction projects.  It is to be used as written without change.  Do not use modified versions of this special provision on CDOT construction projects, and do not use this special provision on CDOT projects in a manner other than that specified in the instructions unless such use is first approved by the Standards and Specifications Unit of the Project Development Branch.  The instructions for use on CDOT construction projects appear below.
Other agencies which use the Standard Specifications for Road and Bridge Construction to administer construction projects may use this special provision as appropriate and at their own risk.
Instructions for use on CDOT construction projects:
Use this Standard Special Provision on all partially or wholly funded Federal-Aid Design-Bid-Build Projects.  Use in conjunction with the Project Special Provision Worksheet, Disadvantaged Business Enterprise (DBE) Contract Goal.
The Designer should consult with the Regional Civil Rights Office (RCRO) to determine the use of this standard special and to obtain the contract goal.  A contract goal of zero still requires the use of this standard special and the worksheet.  Designers shall not set their own contract goal.
This standard special provision should not be used for CM/GC services, design-build or other innovative projects.  For DBE provisions for these projects, contact the Civil Rights and Business Resource Center (CRBRC) at (303)757-9234.

1. Overview
The Disadvantaged Business Enterprise (DBE) Program is a federally-mandated program that seeks to ensure non-discrimination in the award of U.S. Department of Transportation (DOT)-assisted contracts and to create a level playing field on which DBEs can compete fairly for DOT-assisted contracts.  To such end, CDOT sets a contract goal for DBE participation for each DOT-assisted Contract.  
In order to be awarded the Contract, the bidder shall show that it has committed to DBE participation sufficient to meet the goal or has otherwise made good faith efforts to do so.  CDOT will amend the goal prior to award if the lowest apparent bidder demonstrates that good faith efforts were made but sufficient commitments to meet the goal could not be obtained. 
CDOT will monitor the progress of the Contractor throughout the project to ensure that the Contractor’s DBE commitments are being fulfilled.  Modifications to the commitments must be approved by CDOT.  CDOT may withhold payment or seek other contractual remedies if the Contractor is not complying with the requirements of this special provision.  Upon completion of the Contract, CDOT may reduce the final payment to the Contractor if the Contractor has failed to fulfill the commitments or made good faith efforts to meet the contract goal. 
For general assistance regarding the DBE program and compliance, contact CDOT’s Civil Rights and Business Resource Center (CRBRC) at (303)757-9234.  For project specific issues, contact the Engineer.
All forms referenced herein can be found on the CDOT website in the forms library:

http://www.coloradodot.info/library/forms/cdot-forms-by-number
 
1. Contract Assurance  
By submitting a proposal for this Contract, the bidder agrees to the following assurance and shall include it verbatim in all (including non-DBE) subcontracts:
The contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts.  Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as CDOT deems appropriate.   
1. Definitions
Terms not defined herein shall have the meaning provided in the CDOT Standard Specifications for Road and Bridge Construction. 
2. Commitment.  A commitment is a portion of the Contract, identified by dollar amount and work area, designated by the bidder or Contractor for participation by a particular DBE.  Commitments are submitted to CDOT via Form 1414, Anticipated DBE Participation Plan, or via Form 1420, DBE Plan Modification Request.  Once approved, commitments are obligations of the Contract that are enforceable by CDOT.  
2. Commercially Useful Function (CUF). Responsibility for the execution of the work and carrying out such responsibilities by actually performing, managing and supervising the work as further described in Section 8 below. 
2. Contract Goal. The percentage of the contract designated by CDOT for DBE participation.  The contract goal for this contract is provided in the Project Special Provision Disadvantaged Business Enterprise Contract Goal.  
2. The bidder/Contractor shall make good faith efforts to fulfill the contract goal with eligible DBE participation.  For determining whether the contract goal was met prior to award, the contract goal shall be based upon the proposal amount excluding force account items.  For determining whether the contract goal was met during and upon completion of the project, the contract goal shall be based upon the total earnings amount.  
2. If the lowest apparent bidder demonstrates that it was unable to meet the contract goal but made good faith efforts to do so, the contract goal will be amended and the revised contract goal will be provided on Form 1417, Approved DBE Participation Plan. 
2. Disadvantaged Business Enterprise (DBE).  A Colorado-certified Disadvantaged Business Enterprise listed on the Colorado Unified Certification Program (UCP) DBE Directory at www.coloradodbe.org.
2. DBE Program Manual.  The manual maintained by the CRBRC which details CDOT’s policies and procedures for administering the DBE program.  A copy of the DBE Program Manual is available on the CRBRC webpage.
2. Eligible Participation.  Work by a DBE that counts toward fulfillment of the contract goal as described in Section 4 below. 
2. Good Faith Efforts. All necessary and reasonable steps to achieve the contract goal which, by their scope, intensity, and appropriateness to the objective, could reasonably be expected to obtain sufficient DBE participation, even if not fully successful.  Good faith efforts are evaluated prior to award and throughout performance of the Contract.  For guidance on good faith efforts, see 49 CFR Part 26, Appendix A.  
2. Joint Check. A check issued by the Contractor or one of its subcontractors to a DBE firm and a material supplier or other third party for materials or services to be incorporated into the work. 
2. Reduction. A reduction occurs when the Contractor reduces a commitment to a DBE.  A reduction constitutes a partial termination.
2. Subcontractor.  An individual, firm, corporation or other legal entity to whom the Contractor sublets part of the Contract. For purposes of this special provision, the term subcontractor includes suppliers. 
2. Substitution.  Substitution occurs when a Contractor seeks to find another DBE to perform work on the contract as a result of a reduction or termination.  
2. Termination. A termination occurs when a Contractor no longer intends to use a DBE for fulfillment of a commitment.  
2. Total Earnings Amount: Amount of the Contract earned by the Contractor, including approved changes and approved force account work performed, but not including any deductions for liquidated damages, price reduced material, work time violations, overweight loads or liens. The amount of the Contract earned does not include plan force account items (i.e. OJT, pavement incentives, etc).  
2. Work Code. A code to identify the work that a DBE is certified to perform.  A work code includes a six digit North American Industry Classifications System code plus a descriptor.  Work codes are listed on a firm’s profile on the UCP DBE Directory.  The Contractor may contact the CRBRC to receive guidance on whether a work code covers the work to be performed.  


1. Eligible Participation
The following rules will be used to determine whether work performed by a DBE qualifies as eligible participation on the Contract:
3. Work Must be Identified in Commitment.  The work performed by the DBE must be reasonably construed to be included in the work area and work code identified by the Contractor in the approved commitment.  
0. If the Contractor intends to use a DBE for work that was not listed in the commitment, the Contractor shall submit Form 1420, DBE Participation Plan Modification for approval of the modification.  Unapproved work will not count toward the contract goal.   
0. A DBE commitment cannot be modified to include work for which the DBE was not certified at the time of the approval of the original commitment.
3. DBE Must be Certified to Perform the Work.  The DBE must be certified to perform the work upon submission of the commitment and upon execution of the DBE’s subcontract.  
1. When a commitment has been made, but upon review of Form 205 or 205B, Sublet Permit, CDOT determines that the DBE is no longer certified in the work code which covers the work to be performed, the Contractor may not use the DBE’s participation toward the contract goal.  The Contractor shall terminate the DBE commitment and seek substitute DBE participation in accordance with Section 9 below.   
1. A DBE’s work will continue to count as eligible participation if the DBE was certified upon approval of Form 205 or 205B, Sublet Permit and the certification status changes during the performance of the work. 
1. Suppliers must be certified upon execution of the purchase order. 
3. DBE Performs the Work.  Eligible participation will only include work actually performed by the DBE with its own forces.  
2. Work performed by the DBE includes the cost of supplies and materials obtained by the DBE for its work on the Contract, including any equipment leased by the DBE, provided that such supplies or equipment are not purchased or leased from the Contractor or a subcontractor that is subletting to the DBE.  
2. If CDOT determines that a DBE has not performed a CUF on the project, no participation by such DBE shall count toward the contract goal.
3. DBE Subcontracts to Another Firm.  When a DBE subcontracts part of the work, the value of the subcontracted work may only be counted toward the goal if the subcontractor is a DBE.  Performance by non-DBE subcontractors, including non-DBE trucking firms and owner-operators, shall be deducted from the DBE’s participation. 
3. DBE Received Payment for the Work.  Eligible participation only includes work for which the DBE has received payment, including the release of its retainage. 
3. Special Calculations for Suppliers. When a DBE supplies goods on a project, the DBE may be classified as a manufacturer, dealer or broker.  The DBE’s status as a manufacturer, dealer or broker is determined on a contract-by-contract basis and is based upon the actual work performed.  
5. When a DBE is deemed to be acting as a manufacturer, one hundred percent of the commitment will count as eligible participation. 
5. When a DBE is deemed to be acting as a regular dealer (i.e. non-manufacturer supplier), only sixty percent of the commitment will count as eligible participation.  
5. When a DBE is deemed to be acting as a broker, only the reasonable brokerage fee will count as eligible participation. 
3. Reasonable Fee for Contract-Specific Services. Services shall count toward the contract goal only if they are specifically required for the performance of the Contract.  Non-contract specific expenses may not be counted toward the contract goal.  Fees for services must be reasonable.  Services include but are not limited to professional services, public involvement, etc.  In the case of temporary employment placement agencies, only the placement fee for an individual to be specifically and exclusively used for work on the contract shall count as eligible participation.   
3. Pre-Approval for Joint Venture Participation.  When a DBE is a participant in a joint venture, the DBE must apply to CDOT to determine how much of the work performed by the joint venture will count toward the contract goal.  The DBE shall complete Form 893, Information for Determining DBE Participation when a Joint Venture Includes a DBE. Form 893 shall be submitted to CDOT no less than ten days before the submission of the Proposal to ensure sufficient time for review.  
1. Proposal Requirements
In order to be eligible for award, the following shall be submitted with the proposal, or, for electronic bidders, via email to cdot_hq_dbeforms@state.co.us by the proposal submission deadline. In order to avoid an error within the electronic bidding system, electronic bidders shall also enter the total percentage of anticipated eligible DBE participation into the Form 714 and electronically sign the form.   
4. Form 1413, Bidders List. The bidder shall list each subcontractor (including both DBE and non-DBE subcontractors) that submitted a quote for participation on the project.   Failure to submit a signed Form 1413 will result in rejection of the proposal. 

4. Form 1414, Anticipated DBE Participation Plan.  If the Contract Goal is greater than zero, the bidder shall submit Form 1414 to document anticipated DBE participation.  
1. If the Bidder has not obtained any DBE commitments, it shall still submit Form 1414 documenting zero anticipated participation.  If the Contract Goal is greater than zero, failure to submit a signed Form 1414 shall result in rejection of the proposal. 
1. The bidder shall list the DBE, work area(s), commitment amount and estimated eligible participation for each commitment.  Once Form 1414 is submitted, a commitment may only be terminated or reduced in accordance with Section 9 below.  The bidder is responsible for ensuring that commitments, and the estimated eligible participation resulting therefrom, have been properly calculated prior to submitting its proposal. 

1. If the bidder is a DBE, the bidder must include itself in Form 1414 and list the work area(s) and amount that it intends to self-perform and count as eligible participation on the contract. 

1. Commitments may be made to second tier or lower DBE subcontractors; however, the Contractor is ultimately responsible for the fulfillment of the commitment and shall sign the Form 1415, Commitment Confirmation. 

1. Additional Forms Due Prior to Award.  
If the contract goal is greater than zero, or if the bidder has voluntarily made commitments, the Bidder shall submit the following forms within five calendar days of selection as the lowest apparent bidder:
5. Form 1415, Commitment Confirmation.  A Form 1415, Commitment Confirmation shall be obtained from each DBE listed on Form 1414.   The bidder shall complete Section 1 and the DBE shall complete Section 2 of Form 1415.  Form 1415s shall be consistent with the commitments listed on Form 1414.  The bidder shall not modify commitments listed on Form 1414 without good cause and approval from CDOT.  The bidder shall contact CDOT if any issues arise which may require the bidder to alter or terminate a commitment. 

5. Form 1416, Good Faith Effort Report.  If the total eligible participation listed on Form 1414 does not meet the contract goal, the lowest apparent bidder shall also submit Form 1416, Good Faith Effort Report and any supporting documentation that the bidder would like considered by CDOT as evidence of good faith efforts.  
1. Commitment and Good Faith Effort Review
6. Commitment Review.  CDOT will evaluate the Form 1414 and each Form 1415 to ensure that it the commitment is valid and has been properly calculated.  CDOT may investigate or request additional information in order to confirm the accuracy of a commitment.  If CDOT determines that the total estimated eligible participation of the commitments does not meet the contract goal, within two business days of notice from CDOT or within the original five calendar day deadline, whichever is later, the bidder shall submit Form 1416 to CDOT. 
6. Good Faith Effort Review.  If the total eligible participation of Form 1414 and all supporting Form 1415s does not meet the contract goal, CDOT will review Form 1416 and all supporting documentation submitted by the bidder in order to determine whether the bidder has demonstrated good faith efforts to obtain DBE participation.   CDOT will use 49 CFR Part 26, Appendix A as a guide for determining whether the bidder made good faith efforts to meet the contract goal.  A bidder will be deemed to not have made good faith efforts if the bidder lists a DBE for a work area for which the DBE is not certified and the bidder cannot establish a reasonable basis for its determination.  CDOT may consider and approve commitments made after submission of the bid if the Bidder demonstrates that (1) good faith efforts were made prior to submission of the bid and (2) there is a reasonable justification for not obtaining the commitments prior to submission of the bid.  

6. Administrative Reconsideration.  If CDOT determines that the bidder did not demonstrate good faith efforts to meet the contract goal, it will provide the bidder with written notice of its determination and an opportunity to appeal. The process for reconsideration is set forth in the Good Faith Effort Appeal Process, which is an Appendix I to the DBE Program Manual. A copy of the Good Faith Effort Appeal Process will be included in the written notice from CDOT. 
6. Form 1417, Approved DBE Participation Plan.  If CDOT determines that the bidder has met the contract goal or made good faith efforts to do so, CDOT will issue Form 1417, Approved DBE Participation Plan, documenting the approved commitments.  If CDOT determines that the bidder did not meet the contract goal but made good faith efforts to do so, via the Form 1417 CDOT will amend the contract goal in accordance with the commitments that were obtained and attach an explanation of its determination. 
1. Ongoing Oversight of DBE Participation
1. Consistency Review. CDOT will review Form 205 or 205B, Sublet Permit Application to determine whether the work being sublet is consistent with the DBE commitments.  CDOT may withhold approval of the sublet or stop performance of the work if the Contractor has reduced, terminated, or otherwise modified the type or amount of work to be performed by a DBE without seeking prior approval.  
1. Form 1419, DBE Participation Report.  The Contractor shall submit Form 1419, DBE Participation Report to the Engineer on a quarterly basis (January 15, April 15, July 15, and October 15) and upon completion of the Contract. CDOT may withhold progress payments if the quarterly Form 1419 is not received on time. CDOT will not provide final payment on the Contract in accordance with subsection 109.09 of CDOT’s Standard Specifications for Road and Bridge Construction until the final Form 1419 has been reviewed and approved.  
1. Joint Checks. All joint checks must be approved by CDOT before they are used in payment to a DBE.  Joint checks used in payments to DBEs will be monitored closely to ensure (1) the DBE is performing a CUF and (2) the joint checks are not being used in a discriminatory manner.  The Contractor shall request approval for the use of a joint check in a written letter signed by the DBE and the Contractor, stating the reason for the joint checks and the approximate number of checks that will be needed.                                                                                                                                      
1. Commercially Useful Function.  CDOT will monitor performance during the Contract to ensure each DBE is performing a CUF.  If CDOT determines that a DBE is not performing a CUF, no work performed by such DBE shall count as eligible participation.  The DBE, Contractor, and any other involved third parties may also be subject to additional enforcement actions.  
3. When determining whether a DBE is performing a CUF, CDOT will consider the amount of work subcontracted, industry practices, the amount the firm is to be paid compared to the work performed and eligible participation claimed, and any other relevant factors.
3. With respect to material and supplies used on the Contract, in order to perform a CUF the DBE must be responsible for negotiating price, determining quality and quantity, ordering the material, installing the material, if applicable, and paying for the material itself.
3. With respect to trucking, in order to perform a CUF, the DBE trucking firm must own and operate at least one fully licensed, insured and operational truck used on the Contract.  Additionally, the DBE trucking firm must be responsible for the management and supervision of the entire trucking operation for which it is responsible on the Contract.   
3. A DBE does not perform a CUF when its role is limited to that of an extra participant in a transaction, contract or project through which funds are passed in order to obtain the appearance of DBE participation. CDOT will evaluate similar transactions involving non-DBEs in order to determine whether a DBE is an extra participant.    
3. If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its contract with its own work force, or the DBE subcontracts a greater portion of the work than would be expected on the basis of normal industry practice for the type of work involved, CDOT will presume that the DBE is not performing a CUF.  The DBE may present evidence to rebut this presumption. 
3. If the Contractor disagrees with CDOT’s determination regarding CUF, in accordance with 49 CFR 26.55 the Contractor may seek review of the determination by the applicable USDOT operating administration, however, CUF determination is not subject to administrative appeal. 
1. DBE Participation Plan Modifications
1. Form 1420, DBE Participation Plan Modification Request.  During the performance of the Contract, the Contractor shall use Form 1420, DBE Participation Plan Modification Request to communicate all requests for termination, reduction, substitution, and waivers to CDOT.  One Form 1420 may include multiple requests and must be submitted at the time of the occurrence or, if that is not possible, within a reasonable time of the occurrence requiring termination, reduction, substitution or waiver.
1. Commitment Terminations and Reductions.  No commitment shall be terminated or reduced without CDOT’s approval. Terminations and reductions include, but are not limited to, instances in which a Contractor seeks to perform work originally designated for a DBE subcontractor with its own forces, those of an affiliate, a non-DBE firm or with another DBE firm.  In order to receive approval, the Contractor shall:
0. Have good cause for termination or reduction.  Good cause may include:
0. the DBE fails or refuses to execute a written contract;
0. the DBE fails or refuses to perform the work of its subcontract consistent with normal industry standards, provided that such failure is not the result of bad faith or discriminatory actions of the Contractor or one of its subcontractors;
0. the DBE fails to meet reasonable, nondiscriminatory bond requirements;
0. the DBE becomes bankrupt, insolvent, or exhibits credit unworthiness; 
0. the DBE is ineligible to work because of suspension or debarment proceedings or other state law;
0. the DBE is not a responsible contractor;
0. the DBE voluntarily withdraws from the project and provides written notice to CDOT, 
(viii) the DBE is ineligible to receive DBE credit for the work required;
                          (ix)  the DBE owner dies or becomes disabled and is unable to complete the work; 
(x)  the DBE ceases business operations or otherwise dissolves; 
(xi) or other documented good cause that compels termination.  Good cause does not exist if the     Contractor seeks to terminate a DBE it relied upon to obtain the contract so that the Contractor can self-perform the work for which the DBE was engaged or so that the Contractor can substitute another DBE or non-DBE contractor after contract award.
0. Provide the DBE notice of the Contractor’s intent to terminate or reduce the commitment and the reason for such termination or reduction, with a copy to CDOT;
0. In the notice of intent, provide the DBE at least five calendar days to respond to the notice and inform CDOT and the Contractor of the reasons, if any, why it objects to the proposed termination or reduction and any reasons that it shall not be approved.  The Contractor is not required to provide the five calendar days written notice in cases where the DBE in question has provided written notice that it is withdrawing from the subcontract or purchase order.  The notice period may be reduced by CDOT if required by public necessity.
0. Following the notice period, if the Contractor decides to proceed, submit Form 1420 requesting approval of the termination or reduction.  
0. When a commitment is terminated or reduced (including when a DBE withdraws), make good faith efforts to find another DBE to substitute. These good faith efforts shall be directed at finding another DBE to perform at least the same amount of work under the contract as the participation that was terminated or reduced up to the contract goal.  
1. Contract Changes.  In the event of a contract change:    
0. If CDOT eliminates or reduces work committed to a DBE, such change shall be considered good cause for termination or reduction in accordance with Section 9.B above.  The Contractor shall follow the processes outlined in Section 9.B but is not required to substitute.  If the change reduces the Contractor’s DBE participation to below the contract goal, the Contractor shall indicate so on a Form 1420 and request a waiver of the unmet participation.  

0. If CDOT issues a change which increases or adds new work items, the Contractor shall ensure that it has obtained sufficient DBE participation to meet the Contract Goal, or has made good faith efforts to do so. 

1. Process for Substitution or Increase in Participation to Meet the Contract Goal.  When the Contractor must obtain additional DBE participation to meet the Contract Goal, whether resulting from an approved termination or reduction or a change to the Contract, the Contractor shall:  

1. Increase the participation of a DBE for any work items previously identified in an approved commitment without seeking CDOT approval; provided, however, that at its discretion, CDOT may request a Form 1420 documenting such additional participation; or

1. If the Contractor needs to add new work to a commitment or obtain additional participation from a DBE that is not already participating on the contract pursuant to an approved commitment, submit a Form 1420 and Form 1415 requesting approval of the additional participation; or

1. If the Contractor determines that additional DBE participation cannot be obtained, submit a Form 1420 requesting waiver of the participation.  The Contractor shall include its justification for not obtaining additional participation and, at its discretion, CDOT may require additional information regarding the efforts of the Contractor.    

1. Payment Reduction
The Contractor’s retainage will not be released until CDOT has determined whether the Contractor will be subject to a payment reduction.   Payment reductions will be calculated as follows:
9. Failure to Fulfill Commitments.  If the Contractor terminated or reduced a commitment, the Contractor will be subject to a payment reduction for any termination or reduction which was not approved via a Form 1420.
9. Failure to Meet Contract Goal.  If the Contractor failed to meet the contract goal, the Contractor will be subject to a payment reduction for the portion of the contract goal that was not met and was not waived via an approved Form 1420.  

9. Duplication.  The contractor will not be subject to duplicate reduction for the same offense.

9. Adjustments.  CDOT may adjust the payment reduction wherein the Contractor demonstrates that its failure to obtain DBE participation was due to circumstances outside of its control. 
 
1. Other Enforcement  
10. Investigations. As it determines necessary, CDOT may conduct reviews or investigations of participants. All participants, including, but not limited to, DBE firms and applicants for DBE certification, complainants, and contractors using DBE firms to meet contract goals, are required to cooperate fully and promptly with compliance reviews, certification reviews, investigations, and other requests for information. 
10. Intimidation and retaliation. Participants shall not intimidate, threaten, coerce, or discriminate against any individual or firm for the purpose of interfering with any right or privilege secured by the DBE program or because the individual or firm has made a complaint, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under the DBE program. 
10. Consequences of Non-Compliance.  Failure to comply with subsections 11 A.  or 11 B. shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).
10. Fraud and Misrepresentation.  If CDOT determines that a Contractor or subcontractor was a knowing and willing participant in any intended or actual subcontracting arrangement contrived to artificially inflate DBE participation or any other business arrangement determined by CDOT to be unallowable, or if the Contractor engages in repeated violations, falsification or misrepresentation, CDOT may:
3. refuse to count any fraudulent or misrepresented DBE participation;
3. withhold progress payments to the Contractor commensurate with the violation;
3. suspend or reduce the Contractor’s prequalification status;
3. refer the matter to the Office of Inspector General of the US Department of Transportation for investigation; or
3. seek any other available contractual remedy.
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