BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

IN THE MATTER OF THE APPLICATION
OF THE CITY OF PUEBLO, A MUNICIPAL
CORPORATION, FOR AUTHORITY TO
CONSTRUCT A NON-VEHICULAR

)

) DOCKET NO. 94A-~364R

)
RECREATIONAL TRAIL AT GRADE )

)

)

A

/

)

NOTICE OF APPLICATION FILED

CROSSING TWO(2) TRACKS OF THE
MISSOURI PACIFIC RAILROAD COMPANY
IN PUEBLO, COLORADO, AT AND
BETWEEN M.P. POST 894.64 AND 895.85

TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS OR
CORFORATIONS:

You are notified that this application has been filed with the
Colorado Public Utilities Commission, and any person desiring to
intervene in or participate as a party in this proceeding shall
file his petition for leave to intervene, or under the Commission’s
Rules of Practice and Procedure, file other appropriate pleadings
to become a party, within 30 days after the date of this notice.

At the time of this notice, the Commission has not deemed this
application to be complete within the meaning of § 40-6-109.5,
C.R.S.

The Commission may consider and decide this application upon
the record without a formal public hearing if the application is
deemed complete and no notice of intervention or petition to
intervene contesting or opposing the application has been timely
filed.

If a hearing is required in this matter, the Commission will
notify the parties of the hearing date, time, and 1location.
Applicants must appear at the hearing, if one is set, and present
evidence in support of their application. Other parties may appear
and present evidence in support of their position.

Unless previously filed, the applicant shall file its list of
witnesses and copies of its exhibits not later than 10 days after
the application is deemed complete. The applicant shall also serve
each party and staff with its list of witnesses and copies of each
of its exhibits.

Each intervenor shall file with the Commission a 1list of
witnesses and copies of its exhibits at least 15 days before the

first day of the hearing. Each intervenor shall also serve each
party and staff with a list of its witnesses and copies of each of
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its exhibits.

Upon objection by a party, no witness will be permitted to
testify and no exhibit will be received in evidence, except in
rebuttal, unless filed and served as provided in this notice.

If a party does not meet the requirements of this notice, the
Commission may dismiss the application or intervention upon motion
filed by any other party, or upon the Commission’s own motion,
unless good cause is shown.

No motion for continuance of any hearing set in this
proceeding will be granted except as stated in Rule 69 of the
Commission’s Rules of Practice and Procedure.

Dated at Denver, Colorado, this 13th day of July, 1994.
FOR THE STAFF OF THE COMMISSION

Bruce N. Smith, Director
PUBLIC UTILITIES COMMISSION
Logan Tower, Office Level 2
1580 Logan Street

Denver, Colorado 80203
(303) 894-2000, Ext. 311
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RUEBTE~

City of Pueblo

JAMES F. MUNCH DEPARTMENT OF PLANNING AND DEVELOPMENT

Director of Planning

May 17, 1996

Mr. Ralph Mucci, Attorney
Florida Progress Corporation
1 Progress Plaza

St. Petersburg, FL. 33701

RE: GRANT OF EASEMENT AND RIGHT OF WAY
RUNYON TRAIL PUEBLO, COLORADO

Dear Mr. Mucci:

Enclosed please find a copy of a revised bike trail easement which accurately
describes the legal description of the proposed trail across Progress Rail
Services property. The previous easement drawing did not reflect accurately
location discussed with the City of Pueblo, Dick Dodge and Bruce Rodgers. A
copy has been sent to Dick Dodge for his review.

Your attention on this matter is appreciated to expedite this Agreement to start
construction as soon as possible.

Sincerely,

Willi . Zwick
Senior Urban Design Planner

Enclosure: 1

cc.  Mr. Dick Dodge, Progress Rail Services Corporation
Mr. Tom Florczak, Assistant City Attorney

211 E. "D" Street, P.O. Box 1427 ¢  Pueblo, Colorado 81002-1427 e« (719) 543-6006 e+ Fax (719) 543-0572
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BIKE TRAIL EASEMENT 1

A JJ toot easement being 15 teet on each side of the
tullowing Jdescribed centerline located within the County of
Pueblo, State of Colorado to-wit:

A easement being a portion of the SW 1/4 of Section 31,
Township 20 South, Range 64 West of the Sixth Principal
Meridian, being more particulariy described as follows:

COMMENCING at o point being the most northerly corner of

that parcel described in that document recorded in Bocok 2783

ut Pages 213-215 in the records of the Pueblo County Clerk

and Recorder from which the SW corner of said Section 31 bears

S 57-47-45 W ( beorings based on the south line of the SW

1/4 of said Section 31 monumented on the west by o concrete
cdinder with lead and tack in cast iron box ond on the eost

by @ 30"~ 2 1/2" aluminum monument, P.L.S 16128 assumed to beor
S 87-22-07 € ) a distance of 91816 feet, thence N 47-14-17 w
olong the northeasterly line of that parcel described in

that document recorded in Book 2571 at Pages 722—725 i the
records of the Pueblo County Clerk and Recorder o distonce

of 87743 feet to o point on the sosterly rgnt of way ine

of Sarita F» Avenue.  thence N J0-'H-%9 W Aeny sond easlerly

GRS way ine a distance ot 7404 reel 1o @ pomt on the
southert, wne M e Pustis Tonservancy Listricts, tormer
fhaanner ot e Areansas River,  thence S 64--04-30 ¢

aleng sand soutnerl, hne g aistarace of 153 48 test
to the POINT OF BEGINNING. trence aiong the centerine
of 3o easement the following seven (77 courses.

")

2) along the arc of a curve to the right having o central
angle of 10-02-26 and a radius of 1000.00 feet g
distance of 17524 feet;

o

£3-58-25 € o distance ot 94 10 fest

3) S 43-55-59 €, a distance of 96 86 feet,

4) along the arc of a curve to the left having a central
angle of 43-29-20 auna a radius of 2500 feet g
distance of 18 98 feet;

5) S 87-25-19 £, a distance of 61 76 feet.

6) along the arc of a curve to the left having a central
angle of 10-27-37 and a radius of 100.00 feet a
distance of 18.26 feet,

7) N B2-07-04 E, a distance of 96.69 feet tc a point on
said the southerly line of the Pueblo Conservancy Districts,
former Channel of the Arkansas River being the POINT OF
TERMINUS.

BIKE TRAIL EASEMENT 2

A 30 foot easement being 15 feet on each side of the
following described centerline located within the County of
Pueblo, State of Colorado to-wit:

A easement being a portion of the NW 1/4 of Section 6,
Township 21 South, Range 64 West of the Sixth Principal
Meridian, being more particularly described as follows.

COMMENCING at a point being the most northerly corner of

that parcel described in that document recorded in Book 2783

at Pages 213-215 in the records of the Pueblo County Clerk

and Recorder from which the SW corner of sgid Section 31 bears

S 57-47-45 W ( bearings bosed on the ‘south line of the SW

1/4 of said Section 31 monumented on the west by a concretle
cylinder with lead and tack in cast iron box ond on the east

by a 30"« 2 1/2" oaluminum monument, P.L.S. 16128 assumed to beor
S 87-22-07 E ) o distonce of 918.16 feet; thence N 47-14—17 W
along the northeasterly line of that parcel described in

that document recorded in Book 2571 at Pages 722-725 in the
recoras of the Puebio County Clerk and Recorder a distance

f =77 41 feet to a punt on the easteriy right of way line

foGenty Fe o Avenue,  thence N 00--18-59 W along said easterly
tght ot wdy ine g distonce of 74.04 feet to a point on the
Southerty line of the Pueablo Conservancy Districts, former

Channel of the Arkonsas River: thence along said southerly

tne the fallowing four (41 courses,

' Lohd-Jd-d. £, o stance ot 592 89 feet;
</ 5 5B-40-29 E, a distance of 707 54 feet:

J) S 35-40-55 £, a distance of 767.42 feet,

4) S 43-45-28 £, a distance of 59967 feet

to the POINT OF BEGINNING; thence along the centerline of
said easement the following three (3) courses:

1) S 12-38-02 W, a distance of 4.21 feet:

2) along the arc of a curve to the left having a central
angle of 65~04-17 and a radius of 500 feet a
distance of 5.68 freet;

3) S 52-26-15 E, a distance of 37.63 feet to. a point on the
northerly line of that parcel described in that document
recorded in Book 2659 at Pages 597 in the records of the
Pueblo County Clerk and Recorder being the POINT OF
TERMINUS.
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N 80°30' 54" w 58.49

N 47°10° 26" w 57.51

N 39°01’ 35" w 95.22

S 64°04'32°F 8.81

N 45°05' 18" w 74.63
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5°15'53" 586.52 53.89
10°02' 26" 1000.00 175.24
43°29' 20" 25,00 18.98
10°27' 37" 100.00 18.26
65°04' 17" 5.00 5.68
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Mangini & Associates, Ine.

Professional Engineers and Professional Land Surveyors
631 Lake Ave. — Pueblo, CO ( 719-544-0865 30




7196338604 DICK DODGE PROGRESS 385 Pa1 MAY 23 ’Se @9:36

Electric INTEROFFICE CORRESPONDENCE

-Fuels

Envi ntal BT11F -6497
-CORPORATION nv%?‘fnilge HAC TeTephone
SUBJECT: CITY OF PUEBLO, COLORADO TRAIL EASEMENT REQUEST
To: Mr. Dick Dodge DATE: May 20, 1996

Dick;

Bruce asked me to send you this blowup of what he feels to be the correct easement lines for
the property in Pueblo, Colorado. This is what he feels was our agreement and the contract
should proceed with these dimensions on this plot. Please contact me or Bruce if you have any
questions,

: / Larry C“Camp =
/[,ép e g V St Environmental Coordinator

Environmental Affairs

i
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Southern Pacific Lines

Bob N.Prince 1200 Coporate Center Drive ® Monterey Park,Ca.91754 @ (213)980-6956
Manager Public Projects

June 10, 1996
File: 909496/323.3

Mr. William J. Zwick

Senior Urban Design Planner

City of Pueblo

P.O. Box 1427

Pueblo, CO 81002

Dear Mr. Zwick:

Refer to previous correspondence regarding the Runyon Commuter Trail, Phase 1II.

Attached is the cities fully executed counterpart of the construction agreement.

When contract has been awarded please have your contractor contact this office to obtain Contractors
Right of Entry Permit.

Singer Iy/ﬂ-
Pl

Manager Public Projects

COY\’_\:(_ U{r“i : j ED["‘ ?.‘f‘m"{’}, g,
Tome Wl ‘ﬁ":’ﬁ/ Dol Koy

- S
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THIS AGREEMENT, made this 34} day of May , 199 ¢ , by and between THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY and SOUTHERN
PACIFIC TRANSPOKTATION COMPANY herein termed " Railroad " and THE CITY of
PUEBLO, a political subdivision of the State of Colorado, herein termed "City ",

RECITALS:

The parties hereto desire to set forth by this instrument their g1 sements with
respect to the construction of a bicycle trail underpass, hereinafter referred 1¢ &3 "structure",
where same crosses beneath tracks of railroad at or near Pueblo, in the {Zountv of Pueblo, State
of Colorado.

By separate instrument, Railroad will grant to City an easement for
the contruction, reconstruction, maintenance, and use of said structure.

AGREEMENT:

1. Except as harein otherwise provided, City shall furnish or cause to be furnished all
labor, tools materials, and equipment for the construction of said structure. Said structure shall be
constructed in a manner to accomodate Railroad's tracks and in accordance with plans and
specifications which shall be subject to the approval of Railroad. A print of Railroad's Drawing
No. A-15032, dated February 09, 1996, is attached and hereby made a part hzieof.

2. Railroad shall furnish or cause to be furnished, as necessary due tc ik2 construction of
said structure, including but not limited to engineering inspection and fle ;rgi~. us required. City
shall reimburse Railroad for the cost and expense incurred by Railroad ir. conr ection with the
construction of said structure.

3. All work contemplated hereunder shall be performed in a good and workmanlike
manner to the satisfaction of the parties and each portion shall be properly coinmenced by the
party hereto obligated to do same and thereafter diligently prosecuted to r.ooclusion in its logical
order and sequence.
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4. City will give reasonable notice to Railroad's Engineer before commencing any work in
connection with said structure upon or adjacent to Railroad's property and sh1ll observe
Railroad's rules and regulations with respect thereto. All work upon said strusture shall be done at
such times and in such manner as not to interfere with or endanger the opera:icns of Railroad.

5. Any Contractor performing work on the property of Railroad 2. :"lf of the City in
connection with work contemplated hereunder shall execute Railroad's sti.inda «I form of
Contractor's Right-of- Entry Agreement prior to commencing any worl: an Railroad's premises.

6. Upon completion of the construction of said structure, City, at it expense, shall maintain
same, including pavement, drainage, lights, fences, and all bicycle trail underpass facilities and
Railroad, at its expense, shall maintain its tracks, railroad drainage and ali railroad facilities.

7. This Agreement shall be binding upon and inure to the benefit of the successors and
assigns of Railroad anu the assigns of City.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed
in duplicate the day and year first herein written.

THE DENVER & RIO GRANDE WE.& "ERN
RAILROAD COMPANY

By ﬂﬁmxﬁ;‘/ a-/ %ﬁ%&.—/
(ATile)  MANAGER - CONTRACTS

SOUTHERN PACIFIC TRANSPORTATION COMPANY

CXTHe)  MANAGER - CONTRACTS

Approvi Form
PV
6

gral Ahorney

CITY of PUEBLO




RESOLUTION NO. _ 7862

A RESOLUTION APPROVING AN AGREEMENT BETWEEN PUEBLO, A MUNICIPAL
CORPORATION, AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY
AND SOUTHERN PACIFIC TRANSPORTATION COMPANY, TO CONSTRUCT A BICYCLE
TRAIL UNDERPASS AS PART OF THE RUNYON TRAIL PROJECT AND AUTHORIZING THE
PRESIDENT OF COUNCIL TO EXECUTE SAME

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PUEBLO,
COLORADO, that:

SECTION 1:

An agreement dated May 13,1996, between the City of Pueblo, a Municipal Corporation, and
the Denver and Rio Grande Railroad and Southern Pacific Transportation Company, of which a copy is
attached hereto and on file at the office of the City Clerk, having been approved as to form by the City
Attorney, is hereby approved.

SECTION 2:

The President of the City Council is hereby authorized to execute and deliver said Agreement
on behalf of the City of Pueblo, a Municipal Corporation, and the City Clerk shall affix the Seal of the City
thereto and attest same.

SECTION 3:

This resolution shall become effective upon final passage.

INTRODUCED: MAY 13, 1996

BY: 21 Gurule
COUNCIL PERSON

APPROVED:

PRESIDENT OF CITY COUNCIL

ATTEST:

ITY CLERK
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THIS AGREEMENT, made this 7134}, day of May , 199¢ , by and between THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY and SOUTHERN
PACIFIC TRANSPOKTATION COMPANY herein termed " Railroad " and THE CITY of
PUEBLO, a political subdivision of the State of Colorado, herein termed "City " ;

RECITALS:

The parties hereto desire to set forth by this instrument their ugt sements with
respect to the construction of a bicycle trail underpass, hereinafter referred 1¢ @3 "structure",
where same crosses beneath tracks of railroad at or near Pueblo, in the (Zourty of Pueblo, State
of Colorado.

By separate instrument, Railroad will grant to City an easement for
the contruction, reconstruction, maintenance, and use of said structure.

AGREEMENT:

1. Except as harein otherwise provided, City shall furnish or cause to be furnished all
labor, tools materials, and equipment for the construction of said structure. Said structure shall be
constructed in a manner to accomodate Railroad's tracks and in accordance with plans and
specifications which shall be subject to the approval of Railroad. A print of Railroad's Drawing
No. A-15032, dated February 09, 1996, is attached and hereby made a part hzieof.

2. Railroad shall furnish or cause to be furnished, as necessary due tc k= construction of
said structure, including but not limited to engineering inspection and fle gir . as required. City
shall reimburse Railroad for the cost and expense incurred by Railroad i1. ccnr ection with the
construction of said structure.

3. All work contemplated hereunder shall be performed in a good and workmanlike
manner to the satisfaction of the parties and each portion shall be properly csinmenced by the
party hereto obligated to do same and thereafter diligently prosecuted to r.onclusion in its logical
order and sequence.
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4. City will give reasonable notice to Railroad's Engineer before commencing any work in
connection with said structure upon or adjacent to Railroad's property and shafl observe
Railroad's rules and regulations with respect thereto. All work upon said strusture shall be done at
such times and in such manner as not to interfere with or endanger the opera.i.ns of Railroad.

5. Any Contractor performing work on the property of Railroad ».1 3 :"alf of the City in
connection with work contemplated hereunder shall execute Railroad's sti.nda d form of
Contractor's Right-of- Entry Agreement prior to commencing any worl: on Railroad's premises.

6. Upon completion of the construction of said structure, City, at it expense, shall maintain
same, including pavement, drainage, lights, fences, and all bicycle trail underpass facilities and

Railroad, at its expense, shall maintain its tracks, railroad drainage and al! railroad facilities.

7. This Agreement shall be binding upon and inure to the benefit of the successors and
assigns of Railroad anu the assigns of City.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed
in duplicate the day and year first herein written.

THE DENVER & RIO GRANDE WE.& "ERN
RAILROAD COMPANY

By - 7/
ZCTie) MANAGER - CONTRACTS

SOUTHERN PACIFIC TRANSPORTATION COMPANY

By (bnsers o 2200 oo
(XTide  MANAGER - CONTRACTS

i?ﬁ% Form
i

eral Atorrisy

CITY of PUEBLO

St B K wl e

( Title)
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UNION PACIFIC RAILROAD COMPANY
CONTRACTS & REAL ESTATE DEPARTMENT FI I-E copv
8KG J. A, ANTHONY

DIRECTOR-CONTRACTS &

J U L 3 0 1997 JOINT FACILITIES

ROOM 1100, 1416 DODGE STREET Db%egﬁooﬂ\-/ggn ESTATE
MAHA, NEBRASKA 6

o giis J. L. HAWKINS

402) 271-3753
FA()( (4())2) 27143493 Sep tember 29, 1 995 DIRECTOR-OPERATIONS SUPPORT
D. H. LIGHTWINE
DIRECTOR-REAL ESTATE

l 2 79 6'? 138-48 WC')IPF;ECL:JTLOFQ-%HLDING SERVICES

Soe. Ik B cCP //éo/»e/ﬁ" yé/éé/
BILL SWICK a Trio o frecco B Jetpral

CITY OF PUEBLO

DEPT OF PLAN & DEV Some AZgpNORLS ,X/ﬁj vay W

211 E D ST

PUEBLO CO 81003 NEVEL Mppl 7 Taor ¢ E-g 70
Dear Bill: W RS M0/@§//‘4p0,£7/ﬂ//f 77 Jﬂg/;/é/

RE: Agreement Dated 4/11/94 Between UPRR and City of Pueblo,
Covering Construction, Maintenance and Use of a Non-Vehicular
Recreation Trail (Runyon Commuter Trail) Between M.P. 894.64
and M.P. 895.85 in Puebfo, CcoO

R.D. UHRICH
ASSISTANT VICE PRESIDENT

It is my understanding the City has not constructed the above-
referenced trail. Also, the Railroad has sold their ownership in
a portion of this property to Progress Rail Services Corporation
(formerly Wheelstar).

The property that was sold to Progress Rail is shown on the
attached Exhibit "A" print dated August 3, 1995. A portion of your
trail is located within this property, which I have shown green on
the attached Exhibit "A" print dated September 28, 1993.

Your trail proposes to cross the Railroad's tracks within an
area the Railroad has an Easement interest in. This Easement area
is also shown on the Exhibit "A" print dated August 3, 1995, and
was not a part of the sale to Progress Rail.

Due to the type of business being conducted on this property,
as well as the huge volume of rail activity at this location, a
trail of any type would certainly pose safety concerns not only for
the Railroad, but for the new property owner, the City, as well as
the general public.

For the reasons stated above, the Railroad's position
regarding the construction of the crossing over our tracks 1is no
longer favcrable.



In light of the above, enclosed are duplicate originals of a
Termination Letter, mutually terminating the above-referenced

Agreement.

Please arrange for the execution of this document, and upon
receipt of the executed Termination Rider, I will arrange to refund
the $2,500 to the City.

I understand you have been in contact with our engineering
department concerning construction of an underpass at this
location. A set of detailed plans for this underpass should be
forwarded to Dick Rauschmeier, Manager-Industry and Public
Projects, Union Pacific Railroad, 406 West 100 South, Salt Lake
City, Utah 84101, telephone (801) 595-3560. Mr. Rauschmeier is now
the Railroad's contact for projects in Colorado.

Please feel free to call me if you have any questions
regarding this letter.

K4
Sincerely,

Managel] - Real Estate
(402) 271-4880

cc: Milli Scheer - Room 1100
Dick Rauschmeier - Salt Lake City
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NOTE: BEFORE YOU BECIN &NY WORK, SZi
AGREEMENT FOR FIBER OFTIC PROVISIONS,

EXRIBIT “&°

KISEOURI FACIFIC FAILROAD COMEARY
_Pueblo, Pueblo _Cogr:ny.’c_olgr‘cqo
MP 894.64-MP 895.85 - Hoisifng*ron Suba uisian
RUNYON COMMUTER TRAIL

To occompany Q@reement wiih
City of Pueblo

SCALE: "= 100
OFFICE OF CONTRACTS & REAL {STATE
OMAHA, NEZRASKA Dove: 9-28-S3
DLZ FILE: BDOE345
. LE @ ER D .

SiAN PATH SHIWN .
C OUTLINED i
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Ruetls Jot. Breyle 4/4,,/&,-/,,,'47 %
é-lrz-7e

EXHIBIT "A" .

A strip of land 15 feet wide, situated in the Northwest Quarter of Section 31,
Township 20 South, Range 64 West, Sixth Principal Meridian, included within the bound
of the Denver and Rio Grande Western Railroad, lying 7.5 feet on each side of the

following described center line:

Commencing at the southeast corner of Parcel 2, described in that certain court
case, recorded July 13, 1972 in Book 1722 & page 761, Records of the Pueblo County
Courthouse; thence South 73°07" West along the north right of way line of said railroad,
a distance of 211.57 feet to the point of Beginning; thence South 6°16'56” West along
said center line of bike trail a distance of 10.37 feet; thence South 00°25' West, along
said center line, a distance of 101.65 feet; thence South 8°22'58" West, along said center

line, a distance of 0.38 feet to the south right of way line of said railroad.
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RESOLUTION NO. _ 7862

A RESOLUTION APPROVING AN AGREEMENT BETWEEN PUEBLO, A MUNICIPAL
CORPORATION, AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY
AND SOUTHERN PACIFIC TRANSPORTATION COMPANY, TO CONSTRUCT A BICYCLE
TRAIL UNDERPASS AS PART OF THE RUNYON TRAIL PROJECT AND AUTHORIZING THE
PRESIDENT OF COUNCIL TO EXECUTE SAME

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF PUEBLO,
COLORADO, that:

SECTION 1:

An agreement dated May 13,1996, between the City of Pueblo, a Municipal Corporation, and
the Denver and Rio Grande Railroad and Southern Pacific Transportation Company, of which a copy is
attached hereto and on file at the office of the City Clerk, having been approved as to form by the City
Attorney, is hereby approved.

SECTION 2:

The President of the City Council is hereby authorized to execute and deliver said Agreement
on behalf of the City of Pueblo, a Municipal Corporation, and the City Clerk shall affix the Seal of the City
thereto and attest same.

SECTION 3:

This resolution shall become effective upon final passage.

INTRODUCED: MAY 13,1996

BY: Al Girile
COUNCIL PERSON

APPROVED:

?éSIDENT OF CITY COUNCIL

ATTEST:

%ITY CLERK
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THIS AGREEMENT, made this 734}, day of May , 199¢ , by and between THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY and SOUTHERN
PACIFIC TRANSPORTATION COMPANY herein termed " Railroad " and THE CITY of
PUEBLOQ, a political subdivision of the State of Colorado, herein termed "City " ;

RECITALS:

The parties hereto desire to set forth by this instrument their isg1 sements with
respect to the construction of a bicycle trail underpass, hereinafter referred t¢ &3 "structure”,
where same crosses beneath tracks of railroad at or near Pueblo, in the (Zourt of Pueblo, State
of Colorado.

By separate instrument, Railroad will grant to City an easement for
the contruction, reconstruction, maintenance, and use of said structure.

AGREEMENT:

1. Except as harein otherwise provided, City shall furnish or cause to be furnished all
labor, tools materials, and equipment for the construction of said structure. Said structure shall be
constructed in a manner to accomodate Railroad's tracks and in accordance with plans and
specifications which shall be subject to the approval of Railroad. A print of Railroad's Drawing
No. A-15032, dated February 09, 1996, is attached and hereby made a part hzreof.

2. Railroad shall furnish or cause to be furnished, as necessary due tc 1}.2 construction of
said structure, including but not limited to engineering inspection and fl¢ ygi~, as required. City
shall reimburse Railroad for the cost and expense incurred by Railroad i1. conr ection with the
construction of said structure.

3. All work contemplated hereunder shall be performed in a good an.d workmanlike
manner to the satisfaction of the parties and each portion shall be properly cainmenced by the
party hereto obligated to do same and thereafter diligently prosecuted to r.onclusion in its logical
order and sequence.
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4. City will give reasonable notice to Railroad's Engineer before commencing any work in
connection with said structure upon or adjacent to Railroad's property and shall observe
Railroad's rules and regulations with respect thereto. All work upon said strusture shall be done at
such times and in such manner as not to interfere with or endanger the opera:ins of Railroad.

5. Any Contractor performing work on the property of Railroad »1 % :half of the City in
connection with work contemplated hereunder shall execute Railroad's sti.ndad form of
Contractor's Right-of- Entry Agreement prior to commencing any worl: an Railroad's premises.

6. Upon completion of the construction of said structure, City, at it expense, shall maintain
same, including pavement, drainage, lights, fences, and all bicycle trail underpass facilities and
Railroad, at its expense, shall maintain its tracks, railroad drainage and ali railroad facilities.

7. This Agreement shall be binding upon and inure to the benefit of' the successors and
assigns of Railroad and the assigns of City.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed
in duplicate the day and year first herein written.

THE DENVER & RIO GRANDE WE.£ "TERN
RAILROAD COMPANY

By & . %”IZZ&L_/
Tile)  MANAGER - CONTRACTS

SOUTHERN PACIFIC TRANSPORTATION COMPANY

By , % -
(X9 MANAGER - CONTRACTS

,}puﬁ:w&rm
e

Eral Ahorrey

CITY of PUEBLO
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oM W _ R _ PROJECT: PUEBLO
DETAIL OF ESTIMATE BY: THA 04/03/96
ATy KO MP: 138,19 £ 30
STATION: PURBLO JC1, €O CONSTRUCT BICYCLR PATH UNDERCROSSING @ PILE & 909 496/323.2
DIVK: DERVER NP, ¥e-118,71 DRAING:
VAL SBC: CO-3 DATB:
LABOR WATERIAL  OTHER  NON-CASH

RIN DBSCRIPTION W gy COST  COST cos?  COST  TOTAL RIN TOTAL CAGH
- HORK 10 BB DERFORMED ---

644 D & B KATCHMAN N 10,000 1,280 1280 1,280
TNGINEER INGEECTOR 0 2.000 312 312 a1
MEALS & LODGING o 1,000 134 134 134
VECKILE & MILEACE o 1,000 % % %
ADDITIVE eIt 1,000 1,95 1952 1,92
CONTINGENCIES 1,000 3 0 37 a7

VIOTAL BIN 644 1592 0 2.553 04U 415

------------------------------------------------------------

*DEBIT RECOLLECTIBLE 1,592 0 2,553 0 4,145 4,145




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

IN THE MATTER OF THE APPLICATION )
OF THE CITY OF PUEBLO, A MUNICIPAL ) DOCKET NO. 94A-364R
CORPORATION, FOR AUTHORITY TO )
CONSTRUCT A NON-VEHICULAR ) ENTRY OF APPEARANCE
RECREATIONAL TRAIL AT GRADE ) AND
CROSSING TWO(2) TRACKS OF THE ) NOTICE OF INTERVENTION
MISSOURI PACIFIC RAILROAD COMPANY )
IN PUEBLO, COLORADO, AT AND )

)

BETWEEN M.P. POST 894.64 AND 895.85

TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS OR
CORPORATIONS:

You are notified that the Staff of the Commission hereby
enters its appearance and intervention in the above captioned
application. By this intervention, the Staff of the Commission
does not oppose or contest the granting of this application, but
rather indicates to the parties and all interested persons, firms
or corporations that Staff will participate in any hearing which
results from an intervention contesting or objecting to any portion
of this application. If no other interventions are filed or if no
other petltlons seeking interventions are granted other than
interventions in support, so that this application is noncontested
or unopposed, the Staff will then participate to the extent
necessary to insure that the Commission file in this proceeding is
complete and accurate. Service upon Staff as required by Rule
9(b) (2), of the Commission’s Rules of Practice and Procedure, may
be made by serving documents on John H. Baier of the Commission
Staff.

Dated at Denver, Colorado, this 13th day of July, 1994.

FOR THE STAFF OF THE COMMISSION

""?Jbu-f-( As Py /J K.«- /é")’l m—“:ﬂ.n‘_ /k/ /{‘-‘1

Bruce N. Smith, /Director
Public Ut111t1es Commission
Logan Tower, Office Level 2
1580 Lecgan Street

Denver, Colorado 80203
(303) 894-2000, Ext. 311

JB/mb:94A-364R

e



CERTIFICATE OF MAILING

I hereby certify that I mailed a true and correct copy of the
foregoing ENTRY OF APPEARANCE AND NOTICE OF INTERVENTION OF THE
STAFF OF THE COMMISSION in the U.S. mail, postage prepaid, this
13th day of July, 1994, addressed as follows:

Merrill Shields, Esq.
Deputy Attorney General
Regulatory Law Section
1525 Sherman, 5th Floor
Denver, Colorado 80203

Timothy J. Harris
Agreements Engineer
Colorado Department of
Transportation

4201 East Arkansas
Denver, Colorado 80222

Fay Kastelic, Mayor
City of Pueblo

P.O. Box 1427
Pueblo, CO 81002

Thomas E. Jagger

& Thomas J. Florczak
Attorneys for City of Pueblo
127 Thatcher Building
Pueblo, CO 81003

William J. Zwick

Senior Urban Design Planner
Dept. of Planning and
Development

211 East "D" Street

Pueblc, CO 81003

Mark Hansen, Esq.

Gorsuch, Kirgis, Campbell,
Walker and Grover

1401 17th Street, Suite 1100
Denver, CO 80217

Cliff Shoemaker, Director of
Industrial and Public Projects
Union Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

ﬂ 72/0(4/!,6!%{_, EWL&Q

Maureen Barnes
Administrative Assistant

K.C. Packard, Superintendent
of Transportation Services
Union Pacific Railroad Company
2801 RockCreek Parkway

Kansas City, MO 64117

Pueblo Conservancy District
Attn: Mr. Ray Koester

111 E. 5th Street

P.O. Box 234

Pueblo, CO 81002

Kathy Farley
Commission Chair
Pueblo County

215 W. 10th Street
Pueblo, CO 81003

Terry Hart

Attorney, Pueblo County
215 W. 10th Street
Pueblo, CO 81003

Kenneth Conyers
Engineer, Region II
Colorado Department
Of Transportation
905 Erie Avenue
Pueblo, CO 81002

Barry Ryan

Asst. Attorney General
Dept. of Natural Resources
1525 Sherman, Room 500
Denver, CO 80203

Richard Compton
Westplains Energy
200 W. First Street
Pueblo, CO 81003

Page 1 of 2



Elizabeth Fronek
U.S. West Communications
315 Eagleridge Boulevard
Pueblo, CO 81008

Mike Harris

Public Service Company

of Colorado

Pueblo Gas & Fuel Division
830 N. Main Street

Pueblo, CO 81003

Page 2 of 2
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809345.pPX

ime: : : is C. Munoc:
Reception #: 1096514 Date: 10/13/1995 Time: 1104 Book: 2837 Page: 362 Chr
Inst? AGREE R Fee: 65.00 D Fee: 0.00 SC: 1.00 Pg: 1 of 16 Pueblo Co.Clk.&Rec.

AGREEMENT allowing the CITY OF PUEBLO permission to be on
and about Railroad property for the purpose of construction,
maintenance and use of a nonvehicular recreation trail between Mile
Post 894.64 and Mile Post 895.85 on the Hoisington Subdivision in
Pueblo, Colorado.

THIS AGREEMENT is made as of the 1llthy day of
April , 1994, by and between MISSOURI PACIFIC
RAILROAD COMPANY, a Delaware corporation (hereinafter the
"Railroad") and the CITY OF PUEBLO, a municipal corporation of the
State of Colorado (hereinafter called "Licensee").

4

IT IS AGREED as follows: 17'_?.;,8'7‘{)
Section 1. Right Granted.

A. The Railroad hereby grants Licensee the right,
during the term, hereinafter stated and upon and subject to each
and all of the terms, provisions and conditions herein contained,
to enter upon and have reasonable ingress to and egress from the
Railroad’s right-of-way between the Railroad’s Mile Post 894.64 and
Mile Post 895.85 on the Hoisington Subdivision at Pueblo, Colorado,
as shown on the attached print dated September 25, 1993, marked
Exhibit A, for the sole and exclusive purpose of constructing,
maintaining and wusing a 20-foot-wide concrete nonvehicular
recreational trail across Railroad’s property and constructing a
10-foot-wide asphalt crossing surface across the Railroad’s tracks
for use by pedestrians and maintenance vehicles. Railroad is
agreeable to allowing this operation to be undertaken, providing
the following conditions are met:

B. This agreement and the license and permission herein
granted shall be effective as of the date first hereinabove
written, and shall remain in full force and effect unless
terminated as herein provided.

c. The right hereby granted is subject and subordinate
to the Railroad’s use of the railroad’s property for railroad and
incidental purposes, and is subject to any and all encumbrances and
rights (whether public or private), irrespective of whether or not
they are recorded, existing at the time of granting said right, and
also to any and all extensions and renewals of said existing
encumbrances and rights. Licensee shall not damage, destroy or
interfere with the property or rights of nonparties in, upon or
relating to the Railroad’s said property, unless Licensee, at
Licensee’s own expense, settles with and obtains release from such
nonparties on mutually satisfactory ternms.
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D. The parties agree and understand that Railroad
operations may include blocking the subject crossing for periods of
time as necessary in the normal course of operation. The Railroad
will make reasonable efforts to keep the crossing clear when
switching is not being performed but it shall not be subject to any
liability, penalty or breach of this agreement by blocking the
crossing.

E. Said right is granted only insofar as the Railroad
lawfully may grant the same, and the Railroad makes né covenant or
warranty of title, for quiet possession or against encumbrances.
Said right includes only the Railroad’s property identified in
Paragraph A of this section, and no other property; and Licensee,
by virtue of this grant, shall not encroach upon, occupy or use any
other property of the Railroad. Licensee’s use of said property
shall be subject to the safety and performance of work provisions
set forth in Section 2 of this agreement.

F. The Railroad grants to Licensee only the right for
the purpose aforesaid, and no interest in land or estate. Licensee
shall not use or permit use of said property or any part thereof
for any other purpose. No nonparty shall be admitted by Licensee
to use or occupy any part of the Railroad’s property for any
purpose except as specifically provided for herein without the
Railroad’s written consent. Nothing herein shall obligate the
Railroad to give such consent, which, if granted, may be subject to
such terms and conditions as the Railroad, in the Railroad’s sole
discretion, may deem to be necessary or convenient. If said
property of the Railroad, or any part thereof, shall cease to be
used for the purposes aforesaid or shall be used for purposes
unauthorized herein, then the right hereby granted as to such
property or parts thereof shall cease and terminate.

G. As compensation for the rights granted herein,
Licensee shall pay the Railroad, in advance, the sum of Two
Thousand Five Hundred Dollars ($2,500.00).

Section 2. Safety and Performance of Work.

A. The Licensee shall furnish all labor, material,
equipment and supervision for, and shall install a ten-foot-wide
asphalt surface in the vicinity of Mile Post 894.64 in Pueblo,
Colorado, as shown generally on Railroad’s Exhibit A print dated
September 25, 1993.

B. All work by or on behalf of Licensee on the
Railroad’s property shall be performed by Licensee at Licensee’s
own expense and without expense to the Railroad. All references
herein to work of Licensee shall include such work, whether
performed by Licensee or Licensee’s agents, employees or
contractors. |
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Cc. Before commencing any such work, Licensee shall give
the Railroad reasonable notice thereof, which notice shall be given
not less than one (1) week, exclusive of weekends and holidays,
prior to the time work is to commence. Railroad’s representatives
to be contacted prior to entering upon Railroad’s right-of-way is
Superintendent of Transportation Services in Kansas City, Missouri,
telephone (816) 245-2796, and Manager-Track Maintenance in Scott
City, Kansas, telephone (316) 872-2002. All of said work shall be
performed at reasonable times and in such manner as not to
endanger, interfere with, interrupt or delay thé Railroad’s
operations, nor damage the Railroad’s property, nor cause injuries
to or death of persons or damage to or loss or destruction of
property of the Railroad.

D. Licensee shall exercise due care to prevent injuries
to or death of persons and damage to or destruction of property for
the safety of whom or of which the Railroad may be responsible, and
damage to or destruction of property of the Railroad. Licensee
shall and does assume all risk of damage to Licensee’s own property
and injury to Licensee’s own personnel, resulting from or
incidental to the prosecution of said work or from the presence of
Licensee’s property and personnel upon or about the Railroad’s
property, except to the extent such loss 1is caused by the
negligence of the Railroad, its officers, agents or employees.

E. .In performing said work on or in the vicinity of the
Railroad’s property, Licensee shall exercise special care not to
cause or create instability of rock, earth or other material, or
cause slides of falling rock, earth or debris, nor to damage,
obstruct or interfere with drainage, whether natural or artificial.

F. The Railroad, at the expense of Licensee, which
expense Licensee agrees to pay promptly upon receipt of bill or
bills therefor, shall furnish and station such flagman or flagmen
as in the Railroad’s judgment may be necessary or expedient to
protect the Railroad’s property and operations at the site of all
such work by Licensee near any track of the Railroad. Licensee
shall not perform any work in the vicinity of any track or tracks
where the Railroad has determined a flagman or flagmen should be
stationed, unless such flagman or flagmen are present.

G. Upon the completion of such work, Licensee shall
restore and leave the Railroad’s property in a condition
satisfactory to the Railroad, including filling and leveling of all
holes and pits, if any.

Articles of Agreement
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H. Licensee, at its own sole cost and expense, shall
determine the appropriate need for and design of warning signs at
the crossing and shall design, construct and install and maintain
those signs throughout the existence of this crossing. Licensee
accepts full responsibility for the design, construction,
installation and maintenance of such signs or signals and will hold
the Railroad harmless and indemnify the Railroad from any claims of
their inadequacy whatsoever.

Section 3. Claims and lLiens for Labor and Material.

Licensee shall not permit or suffer any mechanic’s or
materialman’s lien of any kind or nature to be enforced against the
Railroad’s property for any work done or materials furnished
thereon at the instance or request or on behalf of Licensee.

Section 4. Compliance with Legal Requirements.

Licensee, in performing the work, shall observe and
comply with all applicable federal, state and municipal and other
laws, ordinances, rules and regulations, and shall apply for and
obtain any and all public authority, permission and licenses
necessary therefor, including any permission or authority from the
Colorado Public Utilities Commission. Licensee shall indemnify and
hold harmless the Railroad from and against any loss, cost, damage
and expense, .liabilities, penalties, claims and forfeitures
resulting from any failure of Licensee to comply with the
provisions of this section, or to comply with the requirements of
any public authority, license or permission obtained as aforesaid.

Section 5. Assumption of Risk; Indemnification.

Licensee’s use and occupancy of the Railroad’s right-of-
way is at Licensee’s own risk, and Licensee agrees to and does
assume all risks thereof and incidental thereto, including, without
limitation, risks incident to the Railroad’s train operations
within the right-of-way. Licensee acknowledges that Licensee’s use
of the Railroad’s right-of-way permitted hereunder will subject the
Railroad’s property and operations to additional hazards and
liability; and, as material consideration for this 1license,
Licensee shall indemnify and hold harmless the Railroad and other
railroad companies which use the property of the Railroad, their
officers, agents and employees, against and from any and all loss,
damages, claims, demands, actions, causes of action, costs and
expenses of whatsoever nature which may result from injury to or
death of persons whomsoever or from loss of or damage to property
whatsoever (including damage to the roadbed, track, equipment, or
other property of the Railroad and such other railroad companies)
when such injury, death, loss or damage is due to or arises in
connection with or as a result of the use of the Railroad’s right-
of-way by Licensee or the agents or employees of Licensee, or by
others with the consent of Licensee, or by the general public, or
by the equipment on the right-of-way with the consent of Licensee,
or the breach of any covenant or obligation assumed by or imposed
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on Licensee pursuant to this agreement, or for failure of Licensee
to promptly and fully do any act or work for which Licensee is
responsible pursuant to this agreement, except to the extent such
loss is caused by the negligence of the Railroad, its officers,
agents or employees.

Section 6. Termination on Breach and Waiver of Breach.

Tt is agreed that the breach of any covenant, stipulation
or condition herein contained to be kept and performed by Licensee
shall, at the option of the Railroad, forthwith work a termination
of this agreement and all rights of Llcensee hereunder. A waiver
by the Railroad of a breach by Licensee of any covenant or
condition of this agreement shall not impair the right of the
Railroad to avail the Railroad of any subsequent breach thereof.

Section 7. Default.

If Licensee shall fail, refuse or neglect to do, keep,
observe and perform each and all of the terms, prov151ons,
conditions and covenants of this agreement, the Railroad, in
addition to any other rights and remedies the Railroad may have,
may perform any work which in the judgment of the Railroad is
necessary to place the Railroad’s property in such condition as
will not menace, endanger or interfere with the Railroad’s
facilities or operations or jeopardize the Railroad’s employees;
and Licensee will reimburse the Railroad for the expense thereof.

Section 8. Insurance.

A. Licensee shall procure, or require any contractor
engaged or employed to perform any work hereunder on behalf of
Licensee on any part of premises to procure, and keep in effect
during the period of such work Worker’s Compensation Insurance in
statutory 1limits, and Contractor’s Public Liability Insurance
providing for a limit of not 1less than $1,000,000.00 for all
damages arising out of bodily injuries to or death of one person
and, subject to that 1limit for each person, a total 1limit of
$1, 000 000.00 for all damages arising out of bodily injury or death
of two or more persons in any one occurrence, and Property Damage
Liability Insurance providing for a 1limit of not 1less than
$1,000,000.00 for all damages arising out of injury to or
destructlon of property in any one occurrence and, subject to that
limit per occurrence, a total (or aggregate) limit of $1,000,000.00
for all damages arising out of injury to or destruction of property
during the annual policy period. If any part of the work is
sublet, similar insurance shall be provided by or in behalf of the
subcontractors to cover their operations. Any limitation in the
foregoing insurance which excludes work performed within fifty (50)
feet of a railroad track shall be exempted out of said policies.

Articles of Agreement
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B. Regardless of the insurance provisions set forth in
Section 8 hereof, Licensee shall further require any contractor
engaged or employed to perform any of the work referred to herein
on any part of Railroad’s property covered by this agreement to
procure and Keep in effect during the period of such work Railroad
Protective Liability Insurance, in the form set forth in Federal
Highway Program Manual, Volume 6, Section 2, Subsection 2, dated
October 25, 1974, issued by Federal Highway Administration, as
amended, on behalf of railroad, in amount of $2,000,000.00 combined
single limit per occurrence for bodily injury, deatl’ and property
damage, with an aggregate limit of $6,000,000.00 for the annual
term of the policy; such insurance shall be in the form and in a
company satisfactory to Railroad; and Licensee or its contractor
shall not attempt to perform any work on or about Premises until
notified by Railroad that the Railroad Protective Liability policy
required hereunder is in form satisfactory to Railroad.

C. Licensee shall further, at its own sole cost and
expense procure and maintain in effect General Public Liability
Insurance providing bodily injury, including death, personal injury
and property damage coverage with a combined single limit of at
least $1,000,000.00 each occurrence or claim and aggregate limit of
at least $1,000,000.00. This insurance shall contain broad form
contractual liability covering the indemnity provisions contained
in this agreement. If coverage is purchased on a "claims made"
basis, it shall provide for at least a two (2) year extended
reporting or discovery period, which shall be invoked should
insurance covering the time period of this agreement be cancelled.

D. The contractor shall furnish to Railroad
certificate(s) of insurance evidencing the required coverage and
endorsements and upon request a certified duplicate original of any
of those policies. The insurance company(ies) issuing such
policy(ies) shall notify the Railroad in writing of any material
alteration, including any change in the retroactive date in any
"claims made" policies, or substantial reduction of aggregate
limits if such 1limits apply, or cancellation thereof at least
thirty (30) days prior thereto. The insurance policies shall be
written by a reputable insurance company acceptable to the Railroad
and authorized to transact business in Colorado.

E. Anything in this Agreement +to +the contrary
notwithstanding, the Railroad has been advised that the Licensee is
self-insured for general public liability insurance for which the
Licensee shall be responsible under this Agreement and arising out
of Licensee’s obligations to Railroad under this Agreement.
Railroad agrees that so long as Licensee maintains its self-insured
status, no additional or supplemental insurance coverage shall be
required under this Agreement.

Articles of Agreement
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Section 9. Fiber Optic Cable Warning.

A, Fiber optic cable systems may be buried on the
Railroad’s property. Licensee shall telephone the Railroad at
1-800-336-9193 (a 24-hour number) to determine if fiber optic cable
is buried anywhere on the Railroad’s premises to be used by the
Licensee. If it is, Licensee will telephone the telecommunications
company(ies) involved, arrange for a cable locator, and make
arrangements for relocation or other protection of the fiber optic
cable prior to beginning any work on the Railroad’s premises.

B. In addition to other indemnity provisions in this
agreement, the Licensee shall indemnify and hold the Railroad
harmless from and against all costs, 1liability and expense
whatsoever (including, without limitation, attorneys’ fees, court
costs and expenses) arising out of any act or omission of the
Licensee, its contractors, agents and/or employees, that causes or
contributes to (1) any damage to or destruction of any
telecommunications system on Railroad’s property, and (2) any
injury to or death of any person employed by or on behalf of any
telecommunications company, and/or its contractor, agents and/or
employees, on Railroad’s property. Licensee shall not have or seek
recourse against Railroad for any claim or cause of action for
alleged loss of profits or revenue or loss of service or other
consequential damage to a telecommunication company using
Railroad’s property or a customer or user of services of the fiber
optic cable on Railroad’s property.

Section 10. Successors and Assigns.

This agreement shall be binding upon and inure to the
benefit of the parties hereto, their successors and assigns, but
Licensee shall not assign this agreement or any right hereunder
without the written consent of the Railroad.

IN WITNESS WHEREOF, the parties hereto have caused this
agreement to be executed, in duplicate as of the day and year first
herein written.

MISSOURI PACIFIC RAILROAD COMPANY

By
//Title: Assistant Vice President-
Contracts and Real Estate

CITY OF PUEBLO

ek TAEIE:

Pursuant to attached XEGXRERAEN
Resolution dated 2April 11 , 1994
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

A Kk K
IN THE MATTER OF THE APPLICATION OF )DOCKET NO. 92A-062R
THE CITY OF PUEBLO, A MUNICIPAL )
CORPORATION, FOR AUTHORITY TO CON- )ENTRY OF APPEARANCE
STRUCT A NON-VEHICULAR RECREATIONAL ) AND

TRAIL AT GRADE CROSSING TWO(2) TRACKS )NOTICE OF INTERVENTION

OF THE MISSOURI PACIFIC RAILROAD CO- )

MPANY IN PUEBLO, COLORADO, AT AND )

BETWEEN M.P. POST 894.64 & 895.85. )

TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSON, FIRMS OR
CORPORATIONS:

You are notified that the Colorado Department of Trans-
portation (CDOT) hereby enters its appearance and intervention in
the above captioned application. By this intervention, CDOT does
not oppose or contest the granting of this application, but ra-
ther indicates to the parties and all interested persons, firms
or corporation that CDOT will participate in any hearing which
results from an intervention contesting or objecting to any por-
tion of this application as its interests may appear. If no
other interventions are filed or if no other petitions seeking
interventions are granted, other than interventions in support,
so that this application is noncontested or unopposed, this ap-

plication may be handled as a non-contested matter.

Dated at Denver, Colorado, this ;%?iix.day of July, 1994.

GALE A. NORTON
Attorney General

DECGIAR

. AUG 0 1 1904



CERTIFICATE OF MAILING

This is to certify that I mailed a true and correct copy of the
foregoing ENTRY OF APPEARANCE AND NOTICE OF INTERVENTION in the
United States mail, postage prepaid, this 52 day of July,

1994, addressed as follows:
/ 4494 Mﬁ a2/

Pegqydgbffman '/2/
Administrative sistant III

Merrill Shields, Esq. K. C. Packard, Superintendent

Deputy Attorney General
Regqgulatory Law Section
1525 Sherman, 5th Floor
Denver, CO 80203

Timothy J. Harris
Agreements Engineer

CDOT
4201 E Arkansas
Denver, CO 80222

Fay Kastelic, Mayor
City of Pueblo

PO Box 1427
Pueblo CO 81003

Thomas E. Jagger &

Thomas J. Florczak

Attorneys for City of Pueblo
127 Thatcher Bldg

Pueblo CO 81003

William J. Zwick

Sr Urban Design Planner

Dept of Planning & Development
211 E "D" St
Pueblo CO 81003

Mark Hansen, Esq.
Gorsuch, Kirgis, Campbell
Walker & Grover

1401 17th St Ste 1100
Denver CO 80217

of Transportation Services
Union Pacific Railroad CO
2801 RockCreek Pkwy

Kansas City MO 64117

Pueblo Conservancy Dist
ATTN: Mr Ray Koester
111 E 5th St/PO Box 234
Pueblo CO 81003

Kathy Farley Comm Chair
Pueblo County

215 W 10th St

Pueblo CO 81003

Terry Hart

Attorney, Pueblo County
215 W 10th St

Pueblo CO 81003

Kenneth Conyers
CDOT Engineer, Region II
905 Erie Ave

Pueblo CO 81002

Cliff Shoemaker, Director of
Industrial & Public Projects
Union Pacific RR CO

1416 Dodge St

Omaha NE 68179



Richard Compton
Westplains Energy
200 W First St
Pueblo CO 81003

Mike Harris

Public Service CO of Colo
Pueblo Gas & Fuel Div

830 N Main St

Pueblo CO 81003

AG File No. ENR9400098

Elizabeth Fronek

US West Communications
315 Eagleridge Blvd
Pueblo CO 81008



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

* kK
IN THE MATTER OF THE APPLICATION OF yDOCKET NO. 92A-062R
THE CITY OF PUEBLO, A MUNICIPAL )
CORPORATION, FOR AUTHORITY TO CON- )ENTRY OF APPEARANCE
STRUCT A NON-VEHICULAR RECREATIONAL ) AND
TRAIL AT GRADE CROSSING TWO(2) TRACKS )NOTICE OF INTERVENTION
OF THE MISSOURI PACIFIC RAILROAD CO- )
MPANY IN PUEBLO, COLORADO, AT AND )
BETWEEN M.P. POST 894.64 & 895.85. )

TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSON, FIRMS OR
CORPORATIONS:

You are notified that the Colorado Department of Trans-
portation (CDOT) hereby enters its appearance and intervention in
the above captioned application. By this intervention, CDOT does
not oppose or contest the granting of this application, but ra-
ther indicates to the parties and all interested persons, firms
or corporation that CDOT will participate in any hearing which
results from an intervention contesting or objecting to any por-
tion of this application as its interests may appear. If no
other interventions are filed or if no other petitions seeking
interventions are granted, other than interventions in support,
so that this application is noncontested or unopposed, this ap-
plication may be handled as a non-contested matter.

Dated at Denver, Colorado, this %ﬁl(\ day of July, 1994.

GALE A. NORTON
Attorney General

DEGRULN

. AUG 01 1994
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STEPHEN K. ERKENBRACK
Chief Deputy Attorney General

TIMOTHY M. TYMKOVICH
Solicitor General

PATRICIA S. BANGERT
Deputy Attorney General

CHARLOTTE ROBINSON
First Assistant Attorney General

Popusafo—

BARRY RYAN, 14%87 *’
Assistant Attorney General
Natural Resources Section

Attorneys for The Commission

1525 Sherman Street, 5th Floor
Denver, Colorado 80203
Telephone: (303) 866-5110
FAX: (303) 866-3558

*Counsel of Record

AG File No. ENR9400099S
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Richard Compton
Westplains Energy
200 W First St
Pueblo CO 81003

Mike Harris

Public Service CO of Colo
Pueblo Gas & Fuel Div

830 N Main St

Pueblo CO 81003
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Elizabeth Fronek

US West Communications
315 Eagleridge Blvd
Pueblo CO 81008



RESOLUTION NO. 7345

A RESOLUTION APPROVING AN AGREEMENT BETWEEN
PUEBLO, A MUNICIPAL CORPORATION AND THE MISSOURI
PACIFIC RAILROAD COMPANY, AUTHORIZING THE
PRESIDENT OF THE CITY COUNCIL TO EXECUTE SAME,
AND AUTHORIZING THE FILING OF AN APPLICATION
WITH THE COLORADO PUBLIC UTILITIES COMMISSION
FOR AUTHORIZATION TO CONSTRUCT THE IMPROVE-
MENTS CONTEMPLATED THEREIN

BE IT RESOLVED BY THE CITY COUNCIL OF PUEBLO, that:
SECTION 1.

The Agreement dated April 11, 1994, between Pueblo, a municipal corporation, and the
Missouri Pacific Railroad Company, a copy of which is on file in the office of the City Clerk (the
"Agreement"), having been approved as to form by the City Attorney, is hereby approved.
SECTION 2.

The President of the City Council is authorized to execute and deliver the Agreement on
behalf of the City, the City Clerk is directed to affix the seal of the City thereto and attest same, and
the City Attorney is authorized to file an appropriate application with the Colorado Public Utilities
Commission ("PUC") for approval of same and authorization to construct the improvements

contemplated therein.
SECTION 3.
Funds payable by the City pursuant to the terms of the Agreement shall be paid from
Account No. 145-1993-308-0-40-8815.
SECTION 4.

This Resolution shall become effective upon final passage and the approval of the



Agreement by the PUC,

INTRODUCED: April 11, 1994

By FAY KASTELIC

Councilperson

ATTEST: APPROVED:

& o Auipe (P Sotpe

Cify Clerk esidéht of the City Council
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AGREEMENT allowing the CITY OF PUEBLO permission to be on
and about Railroad property for the purpose of construction,
maintenance and use of a nonvehicular recreation trail between Mile
Post 894.64 and Mile Post 895.85 on the Hoisington Subdivision in

Pueblo, Colorado.

THIS AGREEMENT is made as of the 1llth day of
April , 1994, Dby and between MISSOURI PACIFIC

RAILROAD COMPANY, a Delaware corporation (hereinafter the
"Railroad") and the CITY OF PUEBLO, a municipal corporation of the
State of Colorado (hereinafter called "Licensee").

IT IS AGREED as follows: 172670

Section 1. Right Granted.

A. The Railroad hereby grants Licensee the right,
during the term, hereinafter stated and upon and subject to each
and all of the terms, provisions and conditions herein contained,
to enter upon and have reasonable ingress to and egress from the
Railroad’s right-of-way between the Railroad’s Mile Post 894.64 and
Mile Post 895.85 on the Hoisington Subdivision at Pueblo, Colorado,
as shown on the attached print dated September 25, 1993, marked
Exhibit A, for the sole and exclusive purpose of constructing,
maintaining and wusing a 20-foot-wide concrete nonvehicular
recreational trail across Railroad’s property and constructing a
10-foot-wide asphalt crossing surface across the Railroad’s tracks
for use by pedestrians and maintenance vehicles. Railroad is
agreeable to allowing this operation to be undertaken, providing
the following conditions are met:

B. This agreement and the license and permission herein
granted shall be effective as of the date first hereinabove
written, and shall remain in full force and effect unless
terminated as herein provided.

C. The right hereby granted is subject and subordinate
to the Railroad’s use of the railroad’s property for railroad and
incidental purposes, and is subject to any and all encumbrances and
rights (whether public or private), irrespective of whether or not
they are recorded, existing at the time of granting said right, and
also to any and all extensions and renewals of said existing
encumbrances and rights. Licensee shall not damage, destroy or
interfere with the property or rights of nonparties in, upon or
relating to the Railroad’s said property, unless Licensee, at
Licensee’s own expense, settles with and obtains release from such
nonparties on mutually satisfactory terms.
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D. The parties agree and understand that Railroad
operations may include blocking the subject crossing for periods of
time as necessary in the normal course of operation. The Railroad
will make reasonable efforts to keep the crossing clear when
switching is not being performed but it shall not be subject to any
liability, penalty or breach of this agreement by blocking the
crossing.

E. Said right is granted only insofar as the Railroad
lawfully may grant the same, and the Railroad makes no covenant or
warranty of title, for quiet possession or against encumbrances.
Said right includes only the Railroad’s property identified in
Paragraph A of this section, and no other property; and Licensee,
by virtue of this grant, shall not encroach upon, occupy or use any
other property of the Railroad. Licensee’s use of said property
shall be subject to the safety and performance of work provisions
set forth in Section 2 of this agreement.

F. The Railroad grants to Licensee only the right for
the purpose aforesaid, and no interest in land or estate. Licensee
shall not use or permit use of said property or any part thereof
for any other purpose. No nonparty shall be admitted by Licensee
to use or occupy any part of the Railroad’s property for any
purpose except as specifically provided for herein without the
Railroad’s written consent. Nothing herein shall obligate the
Railroad to give such consent, which, if granted, may be subject to
such terms and conditions as the Railroad, in the Railroad’s sole
discretion, may deem to be necessary or convenient. If said
property of the Railroad, or any part thereof, shall cease to be
used for the purposes aforesaid or shall be used for purposes
unauthorized herein, then the right hereby granted as to such
property or parts thereof shall cease and terminate.

G. As compensation for the rights granted herein,
Licensee shall pay the Railroad, in advance, the sum of Two
Thousand Five Hundred Dollars ($2,500.00).

Section 2. Safety and Performance of Work.

A, The Licensee shall furnish all 1labor, material,
equipment and supervision for, and shall install a ten-foot-wide
asphalt surface in the vicinity of Mile Post 894.64 in Pueblo,
Colorado, as shown generally on Railroad’s Exhibit A print dated
September 25, 1993.

B. All work by or on behalf of Licensee on the
Railroad’s property shall be performed by Licensee at Licensee’s
own expense and without expense to the Railroad. All references
herein to work of Licensee shall include such work, whether
performed by Licensee or Licensee’s agents, employees or
contractors. l
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C. Before commencing any such work, Licensee shall give
the Railroad reasonable notice thereof, which notice shall be given
not less than one (1) week, exclusive of weekends and holidays,
prior to the time work is to commence. Railroad’s representatives
to be contacted prior to entering upon Railroad’s right-of-way is
Superintendent of Transportation Services in Kansas City, Missouri,
telephone (816) 245-2796, and Manager-Track Maintenance in Scott
City, Kansas, telephone (316) 872-2002. All of said work shall be
performed at reasonable times and in such manner as not to
endanger, interfere with, interrupt or delay the Railroad’s
operations, nor damage the Railroad’s property, nor cause injuries
to or death of persons or damage to or loss or destruction of
property of the Railroad.

D. Licensee shall exercise due care to prevent injuries
to or death of persons and damage to or destruction of property for
the safety of whom or of which the Railroad may be responsible, and
damage to or destruction of property of the Railroad. Licensee
shall and does assume all risk of damage to Licensee’s own property
and 1injury to Licensee’s own personnel, resulting from or
incidental to the prosecution of said work or from the presence of
Licensee’s property and personnel upon or about the Railrocad’s
property, except to the extent such loss is caused by the
negligence of the Railroad, its officers, agents or employees.

E. .In performing said work on or in the vicinity of the
Railroad’s property, Licensee shall exercise special care not to
cause or create instability of rock, earth or other material, or
cause slides of falling rock, earth or debris, nor to damage,
obstruct or interfere with drainage, whether natural or artificial.

F. The Railroad, at the expense of Licensee, which
expense Licensee agrees to pay promptly upon receipt of bill or
bills therefor, shall furnish and station such flagman or flagmen
as in the Railroad’s judgment may be necessary or expedient to
protect the Railroad’s property and operations at the site of all
such work by Licensee near any track of the Railroad. Licensee
shall not perform any work in the vicinity of any track or tracks
where the Railroad has determined a flagman or flagmen should be
stationed, unless such flagman or flagmen are present.

G. Upon the completion of such work, Licensee shall
restore and leave the Railroad’s property in a condition
satisfactory to the Railroad, including filling and leveling of all
holes and pits, if any.
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H. Licensee, at its own sole cost and expense, shall
determine the appropriate need for and design of warning signs at
the crossing and shall design, construct and install and maintain
those signs throughout the existence of this crossing. Licensee
accepts full responsibility for the design, construction,
installation and maintenance of such signs or signals and will hold
the Railroad harmless and indemnify the Railroad from any claims of
their inadequacy whatsoever.

Section 3. Claims and Liens for labor and Material.

Licensee shall not permit or suffer any mechanic’s or
materialman’s lien of any kind or nature to be enforced against the
Railroad’s property for any work done or materials furnished
thereon at the instance or request or on behalf of Licensee.

Section 4. Compliance with Legal Requirements.

Licensee, in performing the work, shall observe and
comply with all applicable federal, state and municipal and other
laws, ordinances, rules and regulations, and shall apply for and
obtain any and all public authority, permission and licenses
necessary therefor, including any permission or authority from the
Colorado Public Utilities Commission. Licensee shall indemnify and
hold harmless the Railroad from and against any loss, cost, damage
and expense, .liabilities, penalties, claims and forfeitures
resulting from any failure of Licensee to comply with the
provisions of this section, or to comply with the requirements of
any public authority, license or permission obtained as aforesaid.

Section 5. Assumption of Risk; Indemnification.

Licensee’s use and occupancy of the Railroad’s right-of-
way is at Licensee’s own risk, and Licensee agrees to and does
assume all risks thereof and incidental thereto, including, without
limitation, risks incident to the Railroad’s train operations
within the right-of-way. Licensee acknowledges that Licensee’s use
of the Railroad’s right-of-way permitted hereunder will subject the
Railroad’s property and operations to additional hazards and
liability; and, as material consideration for this 1license,
Licensee shall indemnify and hold harmless the Railroad and other
railroad companies which use the property of the Railroad, their
officers, agents and employees, against and from any and all loss,
damages, claims, demands, actions, causes of action, costs and
expenses of whatsoever nature which may result from injury to or
death of persons whomsoever or from loss of or damage to property
whatsoever (including damage to the roadbed, track, equipment, or
other property of the Railroad and such other railroad companies)
when such injury, death, loss or damage is due to or arises in
connection with or as a result of the use of the Railroad’s right-
of-way by Licensee or the agents or employees of Licensee, or by
others with the consent of Licensee, or by the general public, or
by the equipment on the right-of-way with the consent of Licensee,
or the breach of any covenant or obligation assumed by or imposed
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on Licensee pursuant to this agreement, or for failure of Licensee
to promptly and fully do any act or work for which Licensee is
responsible pursuant to this agreement, except to the extent such
loss is caused by the negligence of the Railroad, its officers,

agents or employees.
Section 6. Termination on Breach and Waiver of Breach.

It is agreed that the breach of any covenant, stipulation
or condition herein contained to be kept and performed by Licensee
shall, at the option of the Railroad, forthwith work a termination
of this agreement and all rights of Licensee hereunder. A waiver
by the Railroad of a breach by Licensee of any covenant or
condition of this agreement shall not impair the right of the
Railroad to avail the Railroad of any subsequent breach thereof.

Section 7. Default.

If Licensee shall fail, refuse or neglect to do, keep,
observe and perform each and all of the terms, prov1s1ons,
conditions and covenants of this agreement, the Railroad, in
addition to any other rights and remedies the Railroad may have,
may perform any work which in the judgment of the Railroad is
necessary to place the Railroad’s property in such condition as
will not menace, endanger or interfere with the Railroad’s
facilities or operations or jeopardize the Railroad’s employees;
and Licensee will reimburse the Railroad for the expense thereof.

Section 8. Insurance.

A. Licensee shall procure, or require any contractor
engaged or employed to perform any work hereunder on behalf of
Licensee on any part of premises to procure, and keep in effect
during the period of such work Worker’s Compensation Insurance in
statutory limits, and Contractor’s Public Liability Insurance
providing for a 1limit of not less than $1,000,000.00 for all
damages arising out of bodily injuries to or death of one person
and, subject to that 1limit for each person, a total 1limit of
$1, 000 000.00 for all damages arising out of bodily injury or death
of two or more persons in any one occurrence, and Property Damage
Liability Insurance providing for a 1limit of not 1less than
$1,000,000.00 for all damages arising out of injury to or
destruction of property in any one occurrence and, subject to that
limit per occurrence, a total (or aggregate) limit of $1,000,000.00
for all damages arising out of injury to or destruction of property
during the annual policy period. If any part of the work is
sublet, similar insurance shall be provided by or in behalf of the
subcontractors to cover their operations. Any limitation in the
foregoing insurance which excludes work performed within fifty (50)
feet of a railroad track shall be exempted out of said policies.
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B. Regardless of the insurance provisions set forth in
Section 8 hereof, Licensee shall further require any contractor
engaged or employed to perform any of the work referred to herein
on any part of Railroad’s property covered by this agreement to
procure and keep in effect during the period of such work Railroad
Protective Liability Insurance, in the form set forth in Federal
Highway Program Manual, Volume 6, Section 2, Subsection 2, dated
October 25, 1974, issued by Federal Highway Administration, as
amended, on behalf of railroad, in amount of $2,000,000.00 combined
single limit per occurrence for bodily injury, death and property
damage, with an aggregate limit of $6,000,000.00 for the annual
term of the policy; such insurance shall be in the form and in a
company satisfactory to Railroad; and Licensee or its contractor
shall not attempt to perform any work on or about Premises until
notified by Railroad that the Railroad Protective Liability policy
required hereunder is in form satisfactory to Railroad.

C. Licensee shall further, at its own sole cost and
expense procure and maintain in effect General Public Liability
Insurance providing bodily injury, including death, personal injury
and property damage coverage with a combined single limit of at
least $1,000,000.00 each occurrence or claim and aggregate limit of
at least $1,000,000.00. This insurance shall contain broad form
contractual liability covering the indemnity provisions contained
in this agreement. If coverage is purchased on a "claims made"
basis, it shall provide for at least a two (2) year extended
reporting or discovery period, which shall be invoked should
insurance covering the time period of this agreement be cancelled.

D. The contractor shall furnish to Railroad
certificate(s) of insurance evidencing the required coverage and
endorsements and upon request a certified duplicate original of any
of those policies. The insurance company(ies) issuing such
policy(ies) shall notify the Railroad in writing of any material
alteration, including any change in the retroactive date in any
"claims made" policies, or substantial reduction of aggregate
limits if such limits apply, or cancellation thereof at least
thirty (30) days prior thereto. The insurance policies shall be
written by a reputable insurance company acceptable to the Railrocad
and authorized to transact business in Colorado.

E. Anything in this Agreement to the contrary
notwithstanding, the Railroad has been advised that the Licensee is
self-insured for general public liability insurance for which the
Licensee shall be responsible under this Agreement and arising out
of Licensee’s obligations to Railroad under this Agreement.
Railroad agrees that so long as Licensee maintains its self-insured
status, no additional or supplemental insurance coverage shall be
required under this Agreement.
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Section 9. Fiber Optic Cable Warning.

A. Fiber optic cable systems may be buried on the
Railroad’s property. Licensee shall telephone the Railroad at
1-800-336-9193 (a 24-hour number) to determine if fiber optic cable
is buried anywhere on the Railroad’s premises to be used by the
Licensee. If it is, Licensee will telephone the telecommunications
company (ies) involved, arrange for a cable locator, and make
arrangements for relocation or other protection of the fiber optic
cable prior to beginning any work on the Railroad’s premises.

: B. In addition to other indemnity provisions in this
agreement, the Licensee shall indemnify and hold the Railroad
harmless from and against all costs, 1liability and expense
whatsoever (including, without limitation, attorneys’ fees, court
costs and expenses) arising out of any act or omission of the
Licensee, its contractors, agents and/or employees, that causes or
contributes to (1) any damage to or destruction of any
telecommunications system on Railroad’s property, and (2) any
injury to or death of any person employed by or on behalf of any
telecommunications company, and/or its contractor, agents and/or
employees, on Railroad’s property. Licensee shall not have or seek
recourse against Railroad for any claim or cause of action for
alleged loss of profits or revenue or loss of service or other
consequential damage to a telecommunication company using
Railroad’s property or a customer or user of services of the fiber
optic cable on Railroad’s property.

Section 10. Successors and Assigns.

This agreement shall be binding upon and inure to the
benefit of the parties hereto, their successors and assigns, but
Licensee shall not assign this agreement or any right hereunder
without the written consent of the Railroad.

IN WITNESS WHEREOF, the parties hereto have caused this
agreement to be executed, in duplicate as of the day and year first
herein written.

- MISSOURI PACIFIC RAILROAD COMPANY

By
//Title: Assistant Vice President-
Contracts and Real Estate

Attest: _ CITY OF PUEBLO
\
m&/@%&d B M
Title: ¢ ”( TAt1lé:
Pursuant to attached CEGXNRESEN
Resolution dated April 11 , 1994
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