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I. General

A. Background

House Bill 2010-1010 (Act) creates the mechanism for public private initiatives (PPI) with nonprofit entities under C.R.S. 24-38-201 et.seq., a copy of which is attached as Exhibit A.  The Act provides the basis for consideration by state agencies of agreements with a “Nonprofit Entity,” as defined under Section 501(c)(3) of the federal Internal Revenue Code, benefitting state agencies in the cost effective and efficient delivery of public services.  The Act acknowledges that Nonprofit Entities that contract for public services can leverage the use of public funds with private funds, thereby furthering the cost effective and efficient delivery of public services.  The Act is intended to provide flexibility to state government in the delivery of public services, and is not intended to authorize or create new programs.

Agreements pursuant to the PPI process may be entered into by a state agency upon receipt, consideration and approval of an Unsolicited Proposal submitted by a qualified Nonprofit Entity.  Such agreements may not be in response to or in anticipation of any formal solicitation request from the state agency, i.e. Request for Proposal, Invitation to Bid or Documented Quote.  Under no circumstances may an agency solicit or assist with the preparation of any PPI Unsolicited Proposal.  Agencies must ensure that Unsolicited Proposals are independently originated and submitted by the Nonprofit Entity.  

In accordance with the requirements of the Act, these procedures establish the process pursuant to which the Department of Transportation will consider, evaluate and accept or reject Unsolicited Proposals.  

B. Definitions

"COST SAVINGS" MEANS ANY MONEY THAT AN AGENCY DOES NOT EXPEND FROM IT’S APPROPRIATIONS FOR A GIVEN FISCAL YEAR THAT IS A DIRECT RESULT OF COST-CUTTING MEASURES.  “COST SAVINGS" INCLUDES, INCLUDING AN ACTION THAT WOULD RESULT IN A BASE REDUCTION DUE TO PERMANENT REDUCTIONS IN SPENDING, BUT IN NO CASE SHALL “COST SAVINGS” INCLUDE OR BE A RESULT OF A CASE LOAD REDUCTION OR PERSONAL SERVICES CONTRACTS THAT THE AGENCY ENTERED INTO UNDER A MANAGED COMPETITION PROCESS.

"NONPROFIT CONTRIBUTION" MEANS THE SUPPLY BY A NONPROFIT ENTITY OF RESOURCES TO ACCOMPLISH ALL OR ANY PART OF THE WORK ON A PROJECT OR THE IMPLEMENTATION OR ADMINISTRATION OF A PROGRAM.

"NONPROFIT ENTITY" MEANS A CORPORATION OR ORGANIZATION AUTHORIZED TO DO BUSINESS IN THE STATE THAT IS EXEMPT FROM TAXATION PURSUANT TO SECTION 501 (A) OF THE FEDERAL "INTERNAL REVENUE CODE OF 1986", 26 U.S.C. SEC. 501 (A), AS AMENDED, AND IS LISTED AS AN EXEMPT ORGANIZATION IN SECTION 501(C) (3) OF THE FEDERAL "INTERNAL REVENUE CODE OF 1986", 26 U.S.C. SEC. 501 (C) (3), AS AMENDED.

“PROPOSER” MEANS THE NON PROFIT ENTITY SUBMITTING AN UNSOLICITED PROPOSAL

"PUBLIC BENEFIT" MEANS AN AGENCY GRANT OF A RIGHT OR INTEREST IN OR CONCERNING AN AGENCY PROJECT OR PROGRAM. 

"PUBLIC-PRIVATE INITIATIVE" MEANS A NONTRADITIONAL ARRANGEMENT BETWEEN AN AGENCY AND ONE OR MORE NONPROFIT ENTITIES THAT PROVIDES FOR:
(A) ACCEPTANCE OF A NONPROFIT CONTRIBUTION TO AN AGENCY PROJECT OR SERVICE IN EXCHANGE FOR A PUBLIC BENEFIT CONCERNING THE PROJECT OR SERVICE OTHER THAN ONLY A MONEY PAYMENT; 
(B) SHARING OF RESOURCES AND THE MEANS OF PROVIDING PROJECTS OR SERVICES; OR
(C) COOPERATION IN RESEARCHING, DEVELOPING, AND IMPLEMENTING PROJECTS OR SERVICES.

"UNSOLICITED PROPOSAL" MEANS A WRITTEN PROPOSAL FOR A PUBLIC-PRIVATE INITIATIVE THAT IS SUBMITTED BY A NONPROFIT ENTITY FOR THE PURPOSE OF ENTERING INTO AN AGREEMENT WITH AN AGENCY BUT THAT IS NOT IN RESPONSE TO A FORMAL SOLICITATION OR REQUEST ISSUED BY THE AGENCY

C.	Colorado Open Records Act
All Unsolicited Proposals submitted to CDOT may be deemed public records and subject to the Colorado Open Records Act (24-72-201 C.R.S).  Proposers are advised to familiarize themselves with the provisions of the Colorado Open Records Act.   The State and CDOT will not be liable to the Proposer for the disclosure of all or part of an Unsolicited Proposal submitted under these guidelines.

D.	Timeline
The following schedule depicts the phases and the estimated time frames for completion of each phase of the Unsolicited Proposal review/selection process. Every attempt will be made to move through the process as expeditiously as possible.  However, variations in the following schedule may be necessitated due to volume, complexity of Unsolicited Proposals received, the need for further information, or other unanticipated circumstances. Again, these timeframes are estimates only and they will be adjusted based on size and complexity of each Unsolicited Proposal received. 

Initial Review upon receipt of Unsolicited Proposal	4 weeks		 
	
Program Review						6 to 8 weeks

Comparable Proposal Notice (if needed)			4 weeks	

Final Evaluation						4 to 6 weeks		 

Final Project Selection 					4 weeks

Negotiations of Comprehensive Agreement 		2 to 4 weeks	 
II. 
Unsolicited Proposals

The Department of Transportation (CDOT) may consider, evaluate and accept Unsolicited Proposals submitted by a Nonprofit Entity.  Public Private Initiative consideration of an Unsolicited Proposal submitted by a Nonprofit Entity must not circumvent or eliminate contracting for goods or services that meet known requirements of CDOT and are obtained by other competitive means, i.e.; Request for Proposal, Invitation for Bid, or Documented Quote.  

Only Unsolicited Proposals that are completely independent of any known requirement, that demonstrates efficient, cost saving methods supporting CDOT’s mission shall be considered.  The criteria for contracting will be determined by how the Unsolicited Proposal meets CDOT’s delivery of services in carrying out its duties in a cost-effective and efficient manner without replacing existing state employees.  

CDOT may consider, evaluate and accept an Unsolicited Proposal only if the proposal complies with the following:

1. Will assist CDOT in carrying out its duties in a cost-effective and efficient manner without replacing existing state employees;

2. Is independently originated and developed by the Proposer;

3. Is prepared without CDOT supervision;

4. Includes sufficient detail and information to allow CDOT to evaluate the proposal in an objective and timely manner and to determine if the proposal benefits the agency; and

5. Is not an advance proposal for a known CDOT requirement that can be acquired by competitive methods, i.e. Request for Proposal, Request for Application, Invitation for Bid or Documented Quote, unless CDOT has not established a timetable for satisfying the known requirement, or the proposal is likely to significantly shorten a timetable for satisfying the known requirement.

If an Unsolicited Proposal does not meet the requirements stated above, CDOT shall return the proposal without further action. If an Unsolicited Proposal meets all the requirements CDOT may further evaluate the proposal as provided in Section III below.

Proposers submitting Unsolicited Proposals to CDOT are required to follow the instructions in the Submittal Requirements Document, attached as Exhibit B.  All submissions must be accompanied by an Unsolicited Proposal Cover Sheet, Certification & Signature Page document, attached as Exhibit C.
		
A. Other Submission Requirements

1.	Certification of Unsolicited Proposal
As a condition of submission of an Unsolicited Proposal, the Proposer, and in the case of a joint Unsolicited Proposal, each party thereto, certifies as to its own organization that, in connection with the Unsolicited Proposal, the Unsolicited Proposal in its entirety has been developed independently, without consultation, communication, or participation with CDOT.

2.	Organizational Non Conflict of Interest Statement 
A submission must include an Organizational Conflict of Interest Statement, attached as Exhibit D, along with a Transmittal Letter including Proposers affirmation that the proposal is unsolicited, and independently prepared without any encouragement, guidance or assistance from CDOT Program Staff. 

3.	Organizations banned from contract awards.
Any organization banned from receiving federal funds, and any successor organizations, shall not be awarded a public-private initiative contract.

4.	Confidentiality 
Requests for confidentiality for portions of a submitted Unsolicited Proposal must be considered prior to evaluation and selection of an Unsolicited Proposal.  Under no circumstances will an entire proposal be deemed as confidential and proprietary, including cost information.  Portions of any Unsolicited Proposal that the Proposer deems as “Confidential and/or Proprietary” information must be separately marked and sealed for review. 

The Procurement Manager (PM) will make a written determination as to the apparent validity of any written request for confidentiality.  In the event the PM does not concur with the Proposers request for confidentiality, the written determination will be sent to the Proposer.  

5.	Insurance
Proposers and its subcontractors shall obtain and maintain adequate insurance as specified in the Colorado Contract for Services, attached as Exhibit E, at all times during the term of any agreement.  All policies evidencing the insurance coverage required shall be issued by insurance companies satisfactory to the Proposer and the State.

B. Initial Review of Unsolicited Proposals

CDOT’s PM will provide initial review of received Unsolicited Proposals to ensure that they meet all submission requirements identified in Part A of the Submittal Requirements Document (Exhibit B).  Part of that initial review will be to ensure each Unsolicited Proposal:

1. Is independently originated and developed by the Proposer.

2. Is prepared without CDOT supervision, guidance, direction or input.

3. Is not an advance proposal for a CDOT requirement that can be acquired by competitive methods, unless:

i.	CDOT has not established a timetable for satisfying a known requirement

ii.	The Unsolicited Proposal is likely to significantly shorten a timetable satisfying the known requirement

If all submission requirements of Part A of the Submittal Requirements are met, the PM will identify the appropriate division for which Unsolicited Proposal is intended.  The PM will notify the Division Director of receipt of an Unsolicited Proposal.  It is the Division Director’s responsibility to assign a Project Manager to oversee the review, evaluation and approval of an Unsolicited Proposal within these guidelines.

The Project Manager will perform a review of Part B of the Submittal Requirements Document to determine if the Unsolicited Proposal will:

1.	Assist CDOT in carrying out its duties in a cost-effective and efficient manner without replacing existing employees.

2.	Includes sufficient detail and information to allow CDOT to evaluate the Unsolicited Proposal in an objective and timely manner and to determine if the Unsolicited Proposal benefits CDOT. 

If an Unsolicited Proposal does not meet any one of the above initial submission requirements, no further evaluation will be conducted.  The Project Manager will provide a written determination to the PM which details how the Unsolicited Proposal does not meet the requirement(s).

The PM will return the Unsolicited Proposal along with a brief summary of the determination.  No further action will be taken.


III. Evaluation

If an Unsolicited Proposal meets all submission requirements it will be evaluated by an evaluation team in accordance with the Evaluation Plan, attached as Exhibit F.  

The Project Manager will establish an evaluation team of three or more persons (recommended not to exceed five evaluators) for the sole purpose of evaluating each eligible Unsolicited Proposal. Evaluators will be selected on the basis of their ability to understand CDOT requirements and consider the effect of the Unsolicited Proposal on the overall delivery of CDOT services, as applicable, among other factors appropriate to the particular Unsolicited Proposal.  

The Project Manager and the evaluation team members will be required to complete a Non-Conflict of Interest Statement within 48 hours of being informed of the identity of the Nonprofit Entity submitting the Unsolicited Proposal. 

Evaluation of Unsolicited Proposals will consider the following factors:  

1. Unique and innovative methods, approaches, or concepts 

2. Potential contribution of the Unsolicited Proposal to CDOT’s mission

3. Scientific, technical or socioeconomic merits of the Unsolicited Proposal

4. Capabilities, relevant experience, resources or unique combination of these qualities that are integral factors for achieving the Unsolicited Proposal objectives

5. Cost savings, efficient delivery of services, or enhanced quality of service delivered to the recipient

Upon completion of the evaluation process, a written determination notice (notice) by the evaluation team will be submitted to the PM, to include how the Unsolicited Proposal does or does not satisfy CDOT requirements, and how it is an efficient and cost effective method for the delivery of services.  The notice must include a statement that the initial submission of the Unsolicited Proposal was unsolicited without CDOT assistance beyond providing research data requested by the Nonprofit(s) and void of any known organizational or individual conflict of interest.   An Unsolicited Proposal may only be accepted if the Unsolicited Proposal receives a favorable evaluation from the evaluation team.

If the Unsolicited Proposal receives a favorable evaluation from the evaluation team the notice shall be forwarded to the appropriate Division Director for review and approval.  The notice shall then go to the CDOT executive director for final approval.

In the event the expected agreement amount exceeds $50,000 in the aggregate for any fiscal year, then CDOT shall provide public notice and consider comparable proposals from other Nonprofit Entities in accordance with the provision of Section IV below

Unsolicited Proposals that do not receive a favorable evaluation shall receive no further consideration.  The PM shall notify Proposers of the evaluation team determination.


IV. Comparable Proposals
 
If an Unsolicited Proposal requires CDOT to spend public moneys in an amount that is reasonably expected to exceed $50,000 in the aggregate for any fiscal year, CDOT shall take the following actions before accepting the Unsolicited Proposal:

A.	Provide public notice that comparable proposals (Comparable Proposals) will be considered. The notice shall:

1.	Be given at least fourteen (14) days prior to the date set forth therein for the opening of proposals through any reasonable method, which may include posting on CDOT’s internet web site, posting on the State’s bid information and distribution system (BIDS), or publication in a newspaper or general circulation;

2.	Be provided to any non-profit entity that expresses, in writing to the agency, an interest in a Public-Private Initiative that is similar in nature and scope to the Unsolicited Proposal;

3.	Outline in summary form the general nature and scope of the Unsolicited Proposal, including the work to be performed on the project and the terms of any non-profit contributions offered and public benefits requested concerning the project;

4.	Request information to determine if the proposer of a Comparable Proposal has the necessary experience and qualifications to perform the public-private initiative; and

5.	Specify the address to and the date by which Comparable Proposals must be submitted, allowing a reasonable time to prepare and submit Comparable Proposals.

B.	CDOT shall:

1.	Determine, in its discretion, if any submitted proposal is comparable in nature and scope to the Unsolicited Proposal and warrants further evaluation;

2.	Evaluate each Comparable Proposal, taking relevant factors into consideration; and

3.	Conduct good faith discussions and, if necessary, negotiations concerning each Comparable Proposal 

A Comparable Proposal may be accepted if it is determined that the Comparable Proposal is the most advantageous to CDOT in comparison to the original Unsolicited Proposal or other submitted Comparable Proposals. In making the determination, CDOT shall use only the Unsolicited Proposal evaluation criteria specified in this section


V. Upon Acceptance of an Unsolicited Proposal.

If an Unsolicited Proposal is accepted, or if a Comparable Proposal is accepted pursuant to these guidelines, CDOT shall use such proposal as the basis for negotiation of an agreement.  

The PM will post a notice on BIDS and send a letter indicating the Proposer which has been selected and the Proposer may begin contract development with CDOT.   

VI. Additional Contract Requirements
	
A.	Colorado Standard Agreements for Services
Prior to starting or proceeding with any part of an Unsolicited Proposal, the Proposer(s) must enter into a comprehensive agreement with CDOT.  Appropriate CDOT staff, will be responsible for negotiating the agreement. Each agreement will define the rights and obligations of CDOT and the respective Proposer with regard to the project.  Depending upon the cost and complexity of the program, either the Colorado Standard Contract for Services, attached as Exhibit C, or State of Colorado Purchase Order Terms and Conditions, attached as Exhibit G, will be used.

B.	Contract Term
Agreements may be for a one year period with four one-year option to renew.  No agreement shall exceed five years.

C.	Monitoring
If the maximum amount payable to Proposer under any Agreement is $100,000 or greater, either on the effective date or at anytime thereafter, Proposer agrees to be governed, and to abide, by the provisions of CRS §24-102-205, §24-102-206, §24-103-601, §24-103.5-101 and §24-105-102 concerning the monitoring of vendor performance on state contracts and inclusion of contract performance information in a statewide contract management system.
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