FOR IMMEDIATE RELEASE

Office of Gov. John Hickenlooper
Eric Brown, 303-547-5308 c, eric.brown@state.co.us

Gov. Hickenlooper vetoes ‘“Transportation Enterprise Transparency
Act,” signs Executive Order

DENVER — Wednesday, June 4, 2014 — Gov. John Hickenlooper today vetoed SB 14-197 “Transportation
Enterprise Transparency Act” and signed an Executive Order that will improve transparency, accountability and
openness relating to the Colorado Department of Transportation (CDOT) High-performance Transportation
Enterprise (HPTE).

“We firmly believe that government should always strive to be transparent and accountable,” Hickenlooper
wrote in a letter to the Colorado Senate. “We support SB 14-197’s provisions that improve transparency,
accountability, and openness in public-private partnerships. ... Unfortunately, SB 14-197 is not just a
transparency bill — it also inappropriately constrains the business terms of future P3 agreements.”

The General Assembly in 2009 directed the Executive Branch to aggressively pursue public-private
partnerships (P3s) for transportation infrastructure to address the state’s ongoing inability to adequately fund
transportation needs. “While CDOT and HPTE have made great strides recently in this area, continued success
depends on being able to access all of the tools in our transportation financing toolbox,” the governor wrote.

SB14-197 departs from the state’s policy of enabling P3s as a financing alternative. In so doing, it restricts
future P3 opportunities by discouraging investment in Colorado, eliminating cost-saving alternatives for
delivering core infrastructure, and curbing economic development opportunities.

The bill further requires any future P3 with certain features (contract terms more than 35 years, procurement
disruptions, inappropriate linkage to municipal debt terms, abstract non-compete provisions, and compensation
events) be pre-approved by the General Assembly. These constraints on business terms would create a chilling
component on future transactions, making investors unlikely or unwilling to bid on Colorado projects due to the
increased risks this process would generate.

“These risks will translate into more expensive transportation infrastructure for Colorado and its residents,” the
governor wrote.

Further concern involves how private sector and local government stakeholders were not adequately involved in
SB 14-197’s development. Legislation this complex — especially when introduced in the final weeks of session
— deserves thorough scrutiny and input from all impacted parties.

“In committee, private sector representatives warned that the bill’s rushed process and lack of business
community input could result in unintended consequences,” the governor’s letter says. “Those worries were
shared by city and county officials concerned about limiting future P3s. We share those concerns. With
legislation of this complexitys, it is critical that all stakeholders and partners be actively engaged in a robust and
thorough process to ensure good outcomes and good law; we fear that was not the case with SB 14-197.”



Despite SB 14-197’s unworkable provisions, the governor believes in its efforts to improve transparency and
accountability. As the State Auditor reviews the existing U.S. 36 transaction, future P3s should also undergo an
open and transparent review process. For this reason, the Executive Order signed today by the governor that
instructs HPTE, for all future P3 agreements, to implement SB 14-197’s provisions that are focused on injecting
transparency and openness into the HPTE process.

“Colorado’s transportation needs remain underfunded, and we must do more with less,” the executive order
says. “P3s are a necessary tool the state can leverage to deliver important transportation projects.”

The order also calls for discussions between the Governor’s Office and General Assembly members to create a
“Center of Excellence,” which would establish P3 best practices, including programs for ensuring transparency
and openness. “This will help all of us be more deliberate about P3s moving forward, without sacrificing
opportunities for economic development and investment,” the governor’s order says. “We stand ready to work
with you toward the goal of finding a solution that will maximize the potential usefulness of P3s, while ensuring
transparency and openness.”

Copies of the governor’s veto letter to the Colorado Senate and his Executive Order are attached to this press
release.
Hi#

Kelly J. Brough, president and CEO of the Denver Metro Chamber of Commerce:

“We applaud Governor Hickenlooper for his veto of SB14-197, a bill that would have hampered Colorado’s
ability to negotiate and execute smart public-private partnerships to help fund key public projects. These
partnerships leverage private investment to maximize public dollars and are a critical means for funding much-
needed improvements to our infrastructure. Our economy depends on our ability to quickly move employees,
suppliers and customers between Colorado communities. To do that effectively requires significant investment
in transportation infrastructure, which can be made possible through these strategic partnerships.”

Mizraim S. Cordero, director at the Colorado Competitive Council:

“We applaud Governor Hickenlooper for his veto of SB14-197, a bill that placed constraints on how our state
negotiates public-private partnerships. The only way Colorado will be able to build significant infrastructure
projects for the foreseeable future will be through the use of these partnerships. This bill would have had a
chilling effect on successfully attracting investors to partner in this region. These partnerships are an innovative
and cost-effective approach to infrastructure investment and we appreciate the Governor’s action on this bill to
ensure our state can continue to explore the potential of these partnerships.”

Lone Tree Mayor Jim Gunning (and chair of the Metro Mayors Caucus):

“Although SB 197 contained laudable public transparency measures, it unfortunately also held highly
concerning language directing the legislature to vote on terms of future P3 deals. The transportation planning
process, and the development of P3s, works best when local officials and transportation professionals have the
flexibility to negotiate and develop the best deal for our communities. Allowing the legislature to vote on these
projects, or even just a single term, injects significant uncertainty into that process, thereby resulting in reluctant
bidders, uncertainty, and potential politicization of projects.”

Tony Milo, executive director of the Colorado Contractors Association:

“While SB 197 contained many laudable transparency provisions to ensure public knowledge of future funding
for projects, unfortunately the bill also contained three provisions that limited the state’s flexibility to negotiate
transportation financing deals, and could open the door to politicization of future transportation projects. The
Governor made the right decision — his veto and executive order ensures that the public will have a significantly
more transparent process, but not at the cost of restricting future negotiations and creating jobs for Coloradans.”



The Governor’s Office received veto requests from:
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Douglas County Board of Commissioners

Adams County Board of Commissioners

Mayor Doug Tisdale, Cherry Hills Village

Mayor Michael B. Hancock, City and County of Denver
Mayor Bob Murphy, City of Lakewood
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. Stephen Sandherr, CEO, AGC of America
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. Helga Grunerud, Executive Director, Hispanic Contractors of Colorado

. Michael Gifford, CEO, Associated General Contractors of Colorado

. Spencer Villwock, CEO, Independent Electrical Contractors Rocky Mountain

. Marilen Reimer, Executive Director, American Council of Engineering Companies

. Mizraim Cordero, Executive Director, Colorado Competitive Council
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Tamra J. Ward, President and CEO, Colorado Concern
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Dave Davia, Executive Vice President and CEO, Colorado Association of Mechanical & Plumbing
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STATE OF COLORADO

OFFICE OF THE GOVERNOR

136 State Capitol
Denver, Colorado 80203
Phone (303) 866-2471
Fax (303} B66-2003

John W, Hickenlooper
Governor

June 4, 2014

The Honorable Colorado Senate
Sixty-ninth General Assembly
State Capito! Building

Denver, Colorado 80203

Dear Colleagues:

This is to inform you that today at _Z.. 2% p.m., I vetoed Senate Bill 14-197,
“Transportation Enterprise Transparency Act.” At the same time, I am issuing an executive order
that will improve transparency, accountability, and openness relating to the Colorado
Department of Transporiation (CDOT) High-performance Transportation Enterprise (HPTE).
This letter sets forth my reasons for vetoing the legislation and issuing the executive order. The
bill and this letter are being filed today with the Secretary of State in accordance with Article IV,
Section I 1 of the Colorado Constitution.

We firmly believe that government should always strive to be transparent and
accountable. We support SB 14-197’s provisions that improve transparency, accountability, and
openness in public-private partnerships (P3s), including hosting multiple town-hall meetings for
P3 corridors; announcing online any changes in high-occupancy vehicle lane thresholds;
considering transit alternatives, and providing more robust legislative reporting obligations. We
appreciate the hard work and dedication of SB 14-197"s sponsors and House and Senate
leadership, who are tenacious advocates for promoting transparency and openness in our state
government. In particular, Senate Majority Leader Heath worked tirelessly to move the bill from
its original proposal to a much better final product.

Unfortunately, SB 14-197 is not just a transparency bill—it also inappropriately
constrains the business terms of future P3 agreements. In response to Colorado’s *“quiet crisis in
transportation” identified over five years ago, in 2009 the General Assembly directed the
executive branch to aggressively pursue P3s for transportation infrastructure to address the
state’s ongoing inability to adequately fund transportation needs. While CDOT and HPTE have
made great strides recently in this area, continued success depends on being able to access all of
the tools in our transportation financing toolbox.

Senate Bill 14-197 departs from the state’s policy of enabling P3s as a financing
alternative. In so doing, it restricts future P3 opportunities by discouraging investment in
Colorado, eliminating cost-saving alternatives for delivering core infrastructure, and curbing
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economic development opportunities. The bill requires any future P3 with certain features
(conltract terms over 35 years, procurement disruptions, inappropriate linkage to municipal debt
terms, abstract non-compete provisions, and compensation events) be pre-approved by the
General Assembly. Yet, these material constraints on business terms (that are traditionally
negotiated at arm’s-length) would create a chilling component on future transactions, making
investors unlikely or unwilling to bid on Colorado projects due to the increased risks this process
would generate. These risks will translate into more expensive transportation infrastructure for
Colorado and its residents.

We are also concerned that private sector and local government stakeholders were not
adequately involved in SB 14-197"s development. Legislation this complex — especially when
introduced in the final weeks of session — deserves thorough scrutiny and input from alf impacted
parties. In committee, private sector representatives warned that the bill’s rushed process and
lack of business community input could result in unintended consequences. Those worries were
shared by city and county officials concerned about limiting future P3s. We share those
concerns. With legislation of this complexity, it is critical that all stakeholders and partners be
actively engaged in a robust and thorough process to ensure good outcomes and good law; we
fear that was not the case with SB 14-197.

Despite SB 14-197’s unworkable provisions, we believe in its efforts to improve
transparency and accountability. For this reason, today I am issuing Executive Order D 2014-
010, which instructs HPTE, for all future P3 agreements, to implement SB 14-197’s provisions
that are focused on injecting transparency and openness into the HPTE process.

Colorado’s transportation needs remain underfunded, and we must do more with less. P3s
are a necessary tool the state can leverage to deliver important transportation projects. The ability
to negotiate the best P3s for our state is critical for this method of project delivery, and should be
preserved. Given the General Assembly’s shared interest in successful and accountable P3
projects, we would like to work with members of the legislature to discuss concepts for creating
a “Center of Excellence,” which would establish P3 best practices, including programs for
ensuring transparency and openness. This will help all of us be more deliberate about P3s
moving forward, without sacrificing opportunities for economic development and investment.
We stand ready to work with you toward the goal of finding a solution that will maximize the
potential usefulness of P3s, while ensuring transparency and openness.

Sincerely,

L
Gove;/or John Hickenlooper
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EXECUTIVE ORDER

Directing the High-performance Transportation Enterprise to Adopt Additional Transparency
Measures in Transportation Infrastructure Public-Private Agreements

Pursuant to the authority vested in the Office of the Governor of the State of Colorado,
and, in particular, pursuant to Article IV, Section 2, of the Colorado Constitution, |, John W.
Hickenlooper, Governor of the State of Colorado, hereby issue this Executive Order directing
the High-performance Transportation Enterprise to utilize additional transparency measures
and public meetings in the development of future public-private partnerships for surface
transportation infrastructure.

L Background and Purpose

In 2009, to address Colorado’s “quiet crisis in transportation” the General Assembly
declared that it was in the best interests of the state to aggressively pursue innovative means to
finance and deliver surface transportation infrastructure projects, and that such means
specifically included the use of public-private partnerships (P3s). CoLo. Rev. STAT. § 43-4-806(1).
To accomplish this goal, the General Assembly enacted Senate Bill 09-108, thereby creating the
High-performance Transportation Enterprise (HPTE). CoLo. Rev. STAT. § 43-4-806(2)(a)(l).

In 2013 and 2014, HPTE selected a concessionaire and entered into an agreement with
Plenary Roads Denver for the purpose of improving U.S. 36 within the Denver metropolitan
area. The P3 agreement and financing package supports critical upgrades to U.S. 36 and
provides for a new managed lane providing dedicated bus-rapid-transit, high-occupancy
vehicle, and user fee travel. The project marks the first P3 entered into by the state.

During the 2014 legislative session, the General Assembly passed Senate Bill 14-197.
The legislation was crafted in reaction to public concerns that the U.S. 36 P3 development and
negotiation process could have benefited from additional transparency and public involvement.
Unfortunately, the legislation also imposed unworkable substantive limitations on future P3
transactions that would have undermined Colorado’s goal of maintaining the flexibility to
pursue innovative means to finance surface transportation infrastructure projects; Senate Bil!
14-197 was therefore vetoed. Nevertheless, Senate Bill 14-197 contained several provisions
valuable with merit for increasing involvement by the public in future P3 agreements.
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In order to address the public concerns voiced about HPTE's process, HPTE must,
following a robust public process, utilize additional transparency measures in connection with
any future P3 transactions.

in. Directive and Scope

For all future P3 agreements with private parties to deliver surface transportation
projects, HPTE is hereby directed to consider, adopt and implement appropriate procedures to:

A. Following full and timely notice, and in coordination with interested local
governments, hold a minimum of three public town-hall meetings for affected
corridor communities prior to issuing a request for proposal;

B. In coordination with the State Transportation Commission, consider transit
alternatives when analyzing any proposed surface transportation infrastructure
project that includes high-occupancy vehicle lanes, high-occupancy toll lanes or
managed lanes;

C. Provide on the HPTE website a summary of the essential terms of the P3 agreement,
which are easily understandable by the public, after entering into a P3 agreement;

D. Provide public notice of any change in the status of a high-occupancy vehicle lane or
the qualifications required to access such a lane for free as they relate to a P3
agreement; and

E. Upon request, and with reasonable safeguards protecting proprietary information
and the negotiating process, provide additional reports and presentations to the
General Assembly, in addition to existing requirements stated in the Colorado
Revised Statutes.

nm. Staffing and Resources

HPTE shall use existing funding, if at all, in implementing and adopting the transparency
measures described in this Executive Order.

. Duration

This Executive Order shall remain in full force and effect until modified or rescinded by
future Executive Order of the Governor.

GIVEN under my hand and the
Executive Seal of the State of
Colorado this fourth day of
June, 2014.

Johh W. Hickenlooper
Governor
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