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This Project Agreement (this “Agreement”) is made, entered into and effective as of the date it is
approved and signed by the Colorado State Controller or their designee below (the “Agreement Date”)
among:

Q) Colorado High Performance Transportation Enterprise (“HPTE"), a government-owned business
within and a division of the Colorado Department of Transportation (“CDOT");

(2) Colorado Bridge Enterprise, a government-owned business within CDOT (“BE” and, together with
HPTE, each individually an “Enterprise” and, together, the “Enterprises”); and

3) [ ], a [describe type of legal entity and reference state of incorporation/organization]
(“Developer™).

RECITALS
Whereas:

(A) CDOT has determined that the deteriorating condition and inadequate capacity of the I-70 East
corridor requires a comprehensive transportation solution to resolve such challenges and to
address other stakeholder and community concerns.

(B) Based on a review process conducted in accordance with the National Environmental Policy Act
of 1969 (“NEPA"), CDOT identified a preferred alternative, the Preferred Alternative, to address
these challenges and concerns.

© HPTE was created to pursue innovative means of more efficiently financing important surface
transportation projects to improve the safety, capacity, and accessibility of the surface
transportation system in the State, which means include public-private partnerships, user fee-
based project financing, and availability payment and design-build contracting.

(D) BE was created for the purpose of financing, repairing, reconstructing, and replacing designated
bridges that have been identified by CDOT as being structurally deficient or functionally obsolete.

(E) Pursuant to the State’s Funding Advancements for Surface Transportation and Economic
Recovery legislation, C.R.S. 88 43-4-801, et seq., the Enterprises were created as government-
owned businesses within CDOT, each with certain limited statutory powers and duties necessary
to accomplish their respective business purposes.

(3] Pursuant to Resolution #TC-15-2-5 approved February 19, 2015 by the State’s Transportation
Commission (the “Transportation Commission”), the Transportation Commission delegated to the
Enterprises the responsibility for procurement of the design, construction, financing, operation
and maintenance of a portion of the I-70 East corridor in Greater Denver (such portion, the
“Project”), the scope of which Project is reflected by the scope of the Work required to be
performed by Developer pursuant to this Agreement.

(G) The design, construction, financing, operation and maintenance method of procurement for the
Project is intended to reduce overall Project cost and maximize the improvements that can be
constructed, in part, by requiring private parties to assume and manage certain risks associated
with the Project, including risks related to utilities, railroads, environmental conditions and
financial and market conditions.

(H) On March 25, 2015, the Enterprises issued a Request for Qualifications for the Project, as
subsequently amended on May 29, 2015.

() On June 22, 2015, the Enterprises received five responsive statement of qualification submittals
from potential project developer groups, and then shortlisted four such groups on July 24, 2015
(each a “Proposer” and, collectively, the “Proposers”) for purposes of proceeding to the next
stage in the procurement process for the Project.
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Subsequently, the Enterprises issued to the Proposers for their review and comment a draft
Request for Proposals (“REP”), which included the Instructions to Proposers (“ITP"), first issued
on September 15, 2015, and a draft of this Agreement, first issued on September 29, 2015. The
Enterprises subsequently issued a number of addendums to the draft RFP, pursuant to the
procedures set out in the ITP. On [ ], 2016 the Enterprises issued the final RFP.

On January 15, 2016, the Federal Highway Administration (the “FHWA") issued the Final
Environmental Impact Statement (“EEIS”), and on [ ] the FHWA issued the Record of Decision
for the Preferred Alternative (the “ROD”), in each case pursuant to NEPA. The Project reflects the
first phase of the Preferred Alternative.

On [ ], the Enterprises received the Proposers’ proposals in response to the RFP.

On [ ], the Enterprises issued a notice identifying the successful Proposer (the “Preferred
Proposer”) to which the Project was awarded, subject to satisfaction of certain conditions
precedent under the ITP to execution of this Agreement by Developer.

As of the Agreement Date, the Equity Members of the Preferred Proposer have formed Developer
to execute this Agreement with the Enterprises, and have otherwise satisfied the conditions
precedent under the ITP to execution of this Agreement.

This Agreement and the further agreements referred to herein set out or, as applicable, will set
out, the terms and conditions pursuant to which Developer will implement the Project and perform
the Work in consideration for the payments to be made by the Enterprises to Developer under
this Agreement.

Now, therefore, in consideration of their mutual undertakings and agreements hereunder, and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
Parties undertake and agree as follows:
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PART A: DEFINITIONS AND ABBREVIATIONS;

2.1
2.1.1.

2.1.2.

INTERPRETATION; PROJECT INFORMATION

DEFINITIONS AND ABBREVIATIONS

Except as otherwise specified herein or as the context may otherwise require:

a.

terms set out in Part A of Annex A (Definitions and Abbreviations) have the respective
meanings set out therein for all purposes of this Agreement;

terms defined in either the CDOT Standard Specifications or the Standard Special
Provisions have the respective meanings set out in the CDOT Standard Specifications
and the Standard Special Provisions for purposes of the Construction Standards;
provided that, if any term used in any Construction Standard is defined in both:

i. Part A of Annex A (Definitions and Abbreviations); and
ii. either the CDOT Standard Specifications or the Standard Special Provisions,

then such term shall have the meaning set out in Part A of Annex A (Definitions and
Abbreviations); and

abbreviations set out in Part B of Annex A (Definitions and Abbreviations) are provided as
references for purposes of the Technical Requirements, Table 6A.1 and Table 6A.2 only.

INTERPRETATION OF THIS AGREEMENT

Interpretation of Certain Terms, Phrases and Language

Headings and other internal references

a.

Headings are inserted for convenience only and shall not affect interpretation of this
Agreement.

Except as the context may otherwise provide, the words “herein”, “hereof” and
“hereunder”, and words of similar import, shall be construed to refer to this Agreement in
its entirety and not to any particular provision of it.

Except as otherwise expressly provided or as the context may otherwise provide, a
reference to any Section within this Agreement (including in Part A of Annex A
(Definitions and Abbreviations) and the Schedules) is a reference to such Section of this
Agreement (excluding the Schedules).

Any reference to “Section X of the Project Agreement” (where “X” is a number) in any
Schedule is a reference to the corresponding numbered Sectionin this Agreement
(including Annex A (Definitions and Abbreviations), but excluding the Schedules).

Common terms and references

a.
b.

The singular includes the plural and vice versa.

Words preceding “include”, “includes”, “including” and “included” shall be construed
without limitation by the words that follow.

The verb “will” has the same meaning and effect as the verb “shall.”

The word “promptly” means as soon as reasonably practicable in light of then-prevailing
circumstances.
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References to agreements, documents, Laws, Governmental Approvals and Permits

Except as otherwise expressly provided in this Agreement, and subject to Section 8.6.2 with
respect to the Project Standards, a reference:

a. to an agreement or other document shall be construed to be a reference to such
agreement or other document (including any schedules, annexes or exhibits thereto) as it
may be amended, modified or supplemented from time to time pursuant to its terms; and

b. to any Law, Governmental Approval or Permit shall be construed as a reference to such
Law, Governmental Approval or Permit as amended, replaced, consolidated or re-
enacted (as applicable) from time to time.

References to Persons

Except as otherwise expressly provided in this Agreement:

a. a reference to a Person includes such Person’s permitted successors, assigns and
transferees;

b. the feminine includes the masculine and vice-versa; and

C. the words “they”, “them”, “themselves” and “their” when used to refer to a single Person

or a grammatically singular antecedent shall be construed to mean an individual of
unknown gender or whose gender is irrelevant.

Professional language and terms of art
Except as otherwise expressly provided in this Agreement:
a. words and phrases not otherwise defined herein:

i. that have well-known technical, insurance or construction industry meanings
shall be construed pursuant to such recognized meanings; and

ii. of an accounting or financial nature shall be construed pursuant to GAAP,
in each case taking into account the context in which such words and phrases are used,;

b. all statements of, or references to, dollar amounts or money, including references to “$”
and “dollars”, are to the lawful currency of the United States of America; and

C. all references to “digital” or “electronic” media or communications shall include all
technology or services having electrical, digital, magnetic, wireless, optical,
electromagnetic or similar capabilities that are used to facilitate the storage or
dissemination of data and information as of the Setting Date, and all other successor
forms of technology that serve the same or equivalent purposes which come into
existence or widespread use after the Setting Date.

Deadlines occurring on Calendar Days

a. Whenever this Agreement requires the Enterprises (or CDOT acting as their designee
pursuant to Section 18.1.2) to make any payment, or provide or deliver any Acceptance,
Approval, consent, approval or like assent, notice, comment or any information or
material, or otherwise complete any action or performance, in each case on or no later
than a date that is a Calendar Day that is not also a Working Day, then such deadline
shall automatically be extended to the next Working Day to occur after such Calendar
Day.

b. Whenever this Agreement requires Developer to make any payment, or provide or deliver
any consent, approval or like assent, notice, Deliverable, comment or any information or
material, or otherwise complete any action or performance, in each case on or no later
than a date that is a Calendar Day that is not also a Working Day, then:
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i. subject to Section 2.1.6.b.ii, subject to receipt of the Enterprises’ prior consent
(not to be unreasonably withheld and which consent shall be deemed to be given
with respect to applicable Deliverables by the Department’s Acceptance of the
DRTL), such deadline shall be extended to the next Working Day to occur after
such Calendar Day; and

ii. with respect to any such payment, provision, delivery, action or performance that
is necessary to cure a breach of this Agreement or a Developer Default, such
deadline shall be automatically adjusted to occur on the Working Day
immediately prior to such Calendar Day.

Terminology for Agreements and Assents
Agreements and determinations

Where this Agreement provides that a matter shall be “Agreed or Determined”, such reference
shall mean either that:

a. the Parties have agreed to the matter in writing; or
b. that the matter has been finally determined pursuant to the Dispute Resolution
Procedure.

Consents, approvals and like assents

Except as otherwise expressly provided in this Agreement, where this Agreement provides that
any consent, approval or like assent;

a. shall not be “unreasonably withheld” by a Person, then it shall not be unreasonably
withheld, delayed or made subject to the imposition of unreasonable conditions by such
Person, and “unreasonably withhold” shall be similarly construed; and

b. is to be made or given in the “discretion” of a Person, it shall be made or given only in the
sole and absolute discretion of such Person (which discretion includes the ability to
refrain from giving, or to impose conditions on, such consent, approval or like assent),
which discretionary decision regarding any consent, approval or like assent shall be final
and binding and not subject to the Dispute Resolution Procedure other than with respect
to:

i. a good faith dispute concerning whether the consent, approval or like assent was
discretionary; or

. a breach of the implied covenant of good faith and fair dealing.
Acceptance, Approval and Information

Where this Agreement provides that any matter or information shall be submitted to the
Enterprises (or to CDOT acting as their designee pursuant to Section 18.1.2) for their:

a. “Acceptance”, then the Enterprises shall give their determination in writing and may not
unreasonably withhold their Acceptance, after having a reasonably sufficient opportunity
to review and comment on such submission, where the only bases for withholding such
Acceptance shall be if the Enterprises determine, acting reasonably, that the subject-
matter of such submission:

i. does not comply with this Agreement;
ii. does not comply with Law;

iii. is not made pursuant to, or otherwise is not compliant with, Good Industry
Practice;

iv. would give rise to a material risk to the health or safety of any person, the
Environment, the community or property; and/or
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V. would have an adverse impact on:
A. the performance by Developer of its obligations under this Agreement;
B. the rights of the Enterprises under this Agreement; and/or
C. the Project,

(where any failure to respond within a time period expressly provided in this Agreement
shall be deemed an Acceptance of such submission by the Enterprises);

b. “Approval”, then the Enterprises shall give their determination in writing and may reject
such submission in their discretion (where any failure to respond within a time period
expressly provided in this Agreement shall be deemed a rejection of such submission by
the Enterprises); and

C. “Information”, then no Acceptance, Approval, or other consent, approval or like assent, is
required and the matter or information is being submitted for the Enterprises’ information,
review and comment only.

Default standards for consents, approvals and like assents

Where this Agreement requires one Party (including CDOT acting as the Enterprises’ designee
pursuant to Section 18.1.2) to provide a consent, approval or like assent to the other Party
(excluding any waiver, for which purposes Section 43.3 shall apply, and any matter or submission
expressly requiring Acceptance or Approval) and no express standard for such consent, approval
or like assent is given, then such consent, approval or like assent shall be in writing and:

a. with respect to Developer, not be unreasonably withheld; and
b. with respect to the Enterprises, be in their discretion.
Limited Developer reliance

a. Developer may rely on Acceptances and Approvals, any other consent, approval or like
assent, and any notice, from the Enterprises (including from CDOT acting as their
designee pursuant to Section 18.1.2) only for the limited purpose of establishing that the
Acceptance or Approval, or any other consent, approval or like assent, occurred, or any
notice was given.

b. Except as otherwise expressly provided in this Agreement, no:
i. Acceptance or Approval, other consent, approval or like assent, or notice;
ii. comment, review, certification, concurrence, verification or oversight; or
iii. payment,
or the absence of any of the foregoing, shall in any case:

iv. constitute acceptance of materials, Work or any Element as satisfying the
requirements of this Agreement;

V. relieve Developer from, or diminish Developer’s liability for, the performance of its
obligations under this Agreement;

Vi. prevent the Enterprises from subsequently exercising their rights under this
Agreement without being bound by the manner in which they or it previously
exercised (or refrained from exercising) such rights; or

Vil. constitute a waiver of any rights under this Agreement of any legal or equitable
right of the Enterprises or of any other Person.
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Indexation of Amounts
Contract Year Indexation

Subject to Section 2.3.2, where in this Agreement an amount is expressed to be “indexed”, such
expression means that the relevant amount will be changed on the first Calendar Day of each
Contract Year (the “Relevant Contract Year”) by applying the following formula:

View=Void X (1 + (Inew-loia)/loia)

Where:

Vew IS the new amount for the Relevant Contract Year;

Voq IS the amount for the Contract Year immediately preceding the Relevant Contract
Year;

C. lhew iS the value for CPI most recently published prior to the first Calendar Day of the
Relevant Contract Year; and

d. log is the value for CPl most recently published prior to the first Calendar Day of the
Contract Year immediately prior to the Relevant Contract Year, or, in the case of the first
occasion on which this calculation is carried out, the value of CPI most recently published
prior to July 1, 2017,

provided that, if I, is less than or equal to log, then no calculation shall be carried out and Vew
shall be deemed to be equal to V.

For purposes of the definition of Base Benchmarked Insurance Cost in Part A of Annex A
(Definitions and Abbreviations), references to “Contract Years” in Section 2.3.1 shall be deemed
to refer to the corresponding annual periods referred to in such definition.

Resolution of Conflicts Among, and Prioritization of, Terms
Integrated and binding agreement

a. Subject to Section 42.3, the Enterprises and Developer agree and expressly intend that
this Agreement, which includes its Annex, Schedules and any valid amendments,
constitutes a single, non-severable, integrated agreement whose terms are
interdependent and non-divisible.

b. Subject to Sections 2.4.2 and 2.4.3 and the express terms of this Agreement, any term,
condition, requirement, criteria or specification set out or referenced in any part of this
Agreement is a binding contractual obligation.

Standards for resolving conflicts and inconsistencies

a. If there is any conflict, ambiguity or inconsistency between or among any provision(s) of
(A) this Agreement (including Annex A (Definitions and Abbreviations), but excluding the
Schedules) and/or (B) any provision(s) of the Schedules and/or (C) any provision(s) of
the Project Standards, in each case that cannot be reconciled by reading all relevant
provisions of this Agreement, the Schedules and/or the Project Standards as mutually
explanatory of one another, then the order of precedence shall be as follows:

i. this Agreement (including Annex A (Definitions and Abbreviations), but excluding
the Schedules) shall prevail over any of the Schedules and any of the Project
Standards;

ii. Schedule 17 (Environmental Requirements) shall prevail over any other
Schedule and any of the Project Standards;

iii. subject to Section 2.4.2.a.ii, Schedules 3 (Commencement and Completion
Mechanics), 4 (Payments), 5 (Milestone Payments), 6 (Performance
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Mechanism), 8 (Project Administration), and 9 (Submittals) shall prevail equally
over all remaining Schedules;

the ATC Extracts shall prevail over any other part of the Proposal Extracts and/or
over all other remaining Schedules;

equally over the Proposal Extracts (other than the ATC Extracts); and

subject to Sections 2.4.2.a.ii, iii, and iv, all Schedules (including the Project
Special Provisions) shall prevail equally over any of the Project Standards
(excluding the Project Special Provisions);

provided that:

Vii.

viii.

Xi.

Xii.

if there is any conflict, ambiguity or inconsistency between or among any
provision(s) of the Construction Standards, the order of precedence set out in
Section 105.09 of the CDOT Standard Specifications shall apply;

Changes made pursuant to any Change Order or Directive Letter and
amendments made pursuant to Section 43.1 shall prevail over such portions of
this Agreement that they modify or amend;

in the event of any conflict, ambiguity or inconsistency between or among the
provisions of this Agreement (including, for certainty, the Schedules) with an
equal order of precedence, the most stringent requirement shall take
precedence;

notwithstanding anything to the contrary contained in this Agreement, in the
event of any conflict, ambiguity or inconsistency between or among any
applicable Federal Law requirement and any other requirement of this
Agreement, the Federal Law requirement shall take precedence;

except where expressly referred to in this Agreement, the Financial Model and its
contents shall not be used to interpret this Agreement and shall not otherwise
affect the meaning of this Agreement; and

additional or supplemental requirements that Developer is required to comply
with pursuant to this Agreement (including such requirements pursuant to any of
the Project Standards) with a lower order of precedence relative to other parts of
this Agreement (including, for certainty, the Schedules) as determined pursuant
to this Section 2.4.2 shall be given effect (including, with respect to the Proposal
Extracts, pursuant to Section 2.4.2.b) except to the extent such requirements
conflict or are inconsistent with, or otherwise create an ambiguity in relation to,
the provisions contained in a part of this Agreement with a higher order of
precedence.

b. If any part of the Proposal Extracts® includes statements, terms, concepts or designs that
can reasonably be interpreted as commitments or offers acceptable on award of the

Project:

to provide higher quality items, materials or products than otherwise required by
this Agreement;

to adhere to more stringent requirements than otherwise required by this
Agreement; or

to perform services or meet standards in addition to or better than those
otherwise required under this Agreement,

! The Enterprises may require reference to additional relevant parts of Developer's Proposal to the extent that such parts are not
attached as Proposal Extracts at Developer's request (e.g. in order to promote confidential treatment in compliance with CORA).
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then Developer’'s obligations hereunder shall include compliance and performance in
accordance with such statements, terms, concepts and designs.

Interpretation and resolution of conflicts

a.

Each Party shall notify the other Party promptly after it identifies or becomes aware of
any conflict, ambiguity or inconsistency:

i. of a type described in Section 2.4.2; or

ii. regarding the interpretation of any Deliverable or between or among any
Deliverable and the provisions of this Agreement and/or the Project Standards,

and each Party agrees to not take advantage of any such conflict, ambiguity or
inconsistency, or of any other error or omission in or to this Agreement. Furthermore, in
the event of any such conflict, ambiguity or inconsistency, the Parties agree that the
relevant terms of this Agreement (excluding the Proposal Extracts) shall not be construed
against the Person that prepared them and the Parties waive any Law with contrary effect
which would otherwise be applicable in connection with the construction and
interpretation of this Agreement.

To the extent that the Parties disagree on the reconciliation of any conflict, ambiguity or
inconsistency of a type described in Section 2.4.3.a, the Enterprises may, in their
discretion, notify Developer of their determination regarding such reconciliation, which
determination shall be binding, unless such determination is Agreed or Determined to:

i. substantively amount to a unilateral amendment to this Agreement or to a
Change not made pursuant to Section 14; or

ii. breach the implied covenant of good faith and fair dealing.

PROJECT INFORMATION, RELIANCE AND DILIGENCE

Limited Reliance on Project Information

Developer acknowledges and agrees that:

a.

prior to the Setting Date, the Reference Documents (including, for certainty, the
Reference Design) and certain other documents, information, reports and materials
(together, the “Project Information”) were made available to the Preferred Proposer for
information only as contemplated in Section 2.5.1 of Part C of the ITP;

prior to the Agreement Date, the Preferred Proposer, the Core Proposer Team Members
and Developer each conducted their own due diligence on the accuracy, completeness,
relevance, fitness for purpose and adequacy of the Project Information;

the Reference Documents have not been incorporated into this Agreement either as a
result of being listed in Schedule 29 (Reference Documents) or as a result of being
referenced in any provision of this Agreement that requires Developer to comply with a
specific Reference Document (or part thereof); and

neither the Enterprises, nor any other Person that produced or provided any Project
Information, gives or has given any representation, warranty, undertaking or guarantee
as to the accuracy, completeness, relevance, fitness for purpose or adequacy of any
Project Information, and as such:

i. Developer is not entitled to rely on any Project Information, except with respect to
any Reference Document, to the extent such Reference Document is either
expressly or implicitly and necessarily the basis for determining the occurrence of
a Supervening Event or whether any risk, information, matter or thing was Known
or Knowable or Reasonably Identifiable; and

ii. subject to Section 3.4, neither the Enterprises, nor any other Person that
produced or provided any Project Information, shall have any responsibility or



Central 70 Project: Project Agreement Addendum No. 3

3.2.
3.2.1.

3.2.2.

Release of June 14, 2016

liability to Developer or any other Developer-Related Entity in respect of, and
Developer shall not be relieved of any obligation under this Agreement as a
result of, any:

A. lack of accuracy, utility, completeness, relevance, fithess for purpose or
adequacy of any kind whatsoever of any such Project Information;

B. any interpretations of, or conclusions drawn from, any such Project
Information;

C. failure by the Enterprises, or by any other Person that produced or

provided any such Project Information, to update such Project
Information, the contents of which may reflect information available as of
the date that such Project Information was prepared or as of such other
date indicated therein;

D. failure by the Enterprises or any other Person to reference or otherwise
make available any materials, documents, drawings, plans or other
information relating to the Project; or

E. causes of action or claims of, or Losses whatsoever suffered by,
Developer or any other Developer-Related Entity by reason of an