Q

REGION Vi 12300 West Dakota Avenue
U.S. Depariment Colorado, Montana, Suite 310
of Transportation Norih Dakota, Lakeévgood. Cgl(orado)sozzs
South Dakota, 720-863-3300 (voice;
Federal Transit Utah and Wyoming 720.863-3333 (fax)

Administration
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FTA is forwerding the recently received Drug & Aleohol Policy below:

DOT OFFICE OF DRUG AND ALCOHOL POLICY AND COMPLIANCE NOTICE

Recently, the Department of Justice {(DOJ} issued guidelines for Federal prosecutors in states
that have enacted laws authorizing the use of “medical marljuana.”
http://www.[ustice.gov/opa/documents/medical-marijuana.pdf

We have had several inguiries about whether the DOJ advice to Federal prosecutors
regarding pursuing criminal cases will have an impact upon the Department of
Transportation’s longstanding regulation about the use of marijuana by safety-sensitive
transportation employees — pilots, school bus drivers, truck drivers, train engineers, subway
operators, aircraft maintenance personnel, translt fire-armed security personnei, ship
captains, and pipeline emergency response personnel, among others.

We want to make It perfectly clear that the DOJ guidelines wili have no bearing on the
Department of Transportation’s regulated drug testing program. We will not change our
regulated drug testing program based upon these guldelines to Federal prosecutors,

The Department of Transportation’s Drug and Alcoho! Testing Regulation — 49 CFR Part 40, at
40.151{e) - does not authorize “medical marijuana” under a state law to be a valid medical
explanation for a transportation employee’s positive drug test result.

That section states:

§ 40.151 What are MROs prohibited from deing as part of the verification process?

As an MRO, you are prohibited from doing the following as part of the verification process:

(e) You must not verify a test negative based on information that a physician recommended that the
employee use a drug listed in Schedule I of the Controlled Substances Act. (e.g., under a state law
that putports to authorize such recommendations, such as the “medical marijuana® laws that some

states have adopted.)




Therefore, Medical Review Officers will not verify a drug test as negative based upon
information that a physician recommended that the employee use “medical marijuana.”
Please note that marijuana remains a drug listed in Schedule | of the Controlled Substances
Act. It remains unacceptable for any safety-sensitive employee subject to drug testing under
the Department of Transportation’s drug testing regulations to use marijuana.

We want to assure the traveling public that our transportation system is the safest it can

possibly be.

Please contact Region 8's Operations & Program Management Office if you have questions at
720-963-3300.

Sincerely,

Cdta 1. Siho

Linda M. Gehrke
Regional Administrator
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SUBIECI Investgations and Prosceutions 1 Staics
Authorizmg the Medical Use of Marijuana

This memorandum provides clarification and gurdance to federal prosecutors m States
that have enacted laws authorizing the medical use of mattivana. These laws vary in then
substantive provisions and m the extent of state regulatory oversight. both among the enacting
Stares and among local jurtidictions within those States. Rather than developmg diilferent
gmdelines for every possible varant of state and local law, this memorandum provides uniform
auidance to focus federal invesugauons and prosecutions 1 these States on core tfederal

cnforecment priorities

The Departmeni of Justice s commutied to the entorcement of the Controlled Substances
At all Stawes, Congiess has deternuned that marijuana 15 a dangerous drug, and the illegal
distnbuion and sale of marsjuans 15 a sertous ciime and provides a sigmificant source of revenue
i0 large-scale erimmal enterprises, gangs, and cartels. One umely example underscores the
naportance of our effodts o prosceute stpoificant marijuana trafickers: maryguana distribution 1a
the United States remains the single largest sonree of revenue for the Mexican cattels

The Department 15 also committed to making effictent and rational use of 1ts limited
uveshigative and prosecutonal rescurces. In general, United States Atiorneys are vested with
“plenary authoniy wirh regard 1o federal crinunal matters” wathun therr districts. USAM 9-2 001 .
I exercising this anrhority, Unrted States Attorneys are “invested by statite and delegation Jrom
the Attorney General with the broadesi discretion 1n ihe exercise of such authorty.™ &7 This
authorty should, oi cowrse, be exercised consistent with Depariment pricriues and guidance

- The prosecuvon of wignificant raffickers of llegal drugs. mcluding marijuana. and the
distuption of thegal drug manufacturing and traffickmg networks continues to be a core PrivTity
1 the Departraent™s efforts against narcoires and dangerous drugs. arnd the Department's
myestigative and prosecutorial resources should be directed towards these objecives. Asa
general mattzr. pursuit of these prienties should not focis federal resources 1n yvour States on
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individuals whose actions are in clear and unamb:guous compliance with existing state laws
providing for the medical use of martjuana. For example, prosscution of individuals with cancer
or other serious illnesses who use marijuana as part of a recommended treatment regimen
consistent with applicable state law, ot those caregivers in clear and unambiguous complance
with existing siate law who provide such individuals with marijuana, is unlikely to be an efficient
use of hmited federal resources. On the other hand, prosecutien of commercial enterprises that
unlawfully market and sell marijuana for profit continues to be an enforcement priority of the
Department. To be sure, claims of compliance with state or local law may mask operations
inconsistent with the terms, conditions, or purposes of those laws, and federal law enforcement
should not be deterred by such assertions when otherwise pursuing the Depariment’s core
enforcement priorities

Typically, when any of the following characterisiics is present, the conduct will not be n
clear and unambiguous comphiance with applicable state law and may indicate illegal drug
tralficking acuvity of potential federal interest

» unlawful possession or unlawful use of fircarms.

s  viclence;

« sales to mnors.

« financial and markeiing activities inconsistent with the terms, conditions, or purposes of
state law, including evidencz of money laundering activity and or financial gains or
excessive amounts of cash inconsistent with purported comphance with state or local law;

« amounts of marijuana mconsistent with purported complianc: with state or local law,;

« 1llegal possession o1 sale of other controlled substances, or

s tes 1o other crimimal enterprises

Of course, no State can authorize violations of federal law. and the list of factors above 1s
not intended to describe exhanstively when a federal prosecution may be warranted.
Accordingly. in prosecutions under the Controlled Substances Act, federal prosecutors are not
expected (o charge, provie, or otherwise establish any state law violattons. Indeed. this
memorandum does not alter in any way the Department’s authority to enforce federal law,
including laws prohibiting the manufacture, production, distribution, possession, or use of
marijuana on federal property. This guidance regarding resource allocation does not “legalize™
marijuana or provide a lezal delfense to a violation of federal law, nor 1s 1t intended to create any
privileges. benefits, or rights, substantive or procedural, enfurceable by any individual, party or
witness in any admmstrative, civil, or erimunal matter. Nor does clear and unambiguous
compliance wrth state law or the absence of one vr all of the above factors create a legal defense
to a violation of the Controlled Substances Act. Rather, this memorandum is intended solely as a
guide to the exercise of 1nvestigative and prosecutorial discretion
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Finally, nothing herem precludes investigation or prosecution where there 15 a reasonable
basis to believe that compliance with state law 1s being invoked as a pretext for the production or
distribution of marijuana for purposes not authorized by state law. Nor does this gutdance
preclude investigation or prosecution, ¢ven when there is clear and unambiguous compliance
with existing state law., in particular circumstances where investigation or prosecution otherwise
serves important federal interests

Your offices should continue to review marjuana cases for prosecution on a case-by-case
basis, consistent with the guidance on resource ailocation and federal priorities set forth herein,
the consideration ot requests for federal assistance from state and local law enforcement
authorinies, and the Principles of Federal Prosccution.

ec. All United States Attorneys

Lanny A. Breuer
Assistant Attorney General
Criminal Division

B. Todd Jones

United States Attorney

District of Minnesota

Chair, Aitorncy Genctal's Advisory Committee

Michele M. Leonhari
Acting Administrator
Drug Enforcement Adrministraiion

H. Marshall Jarrett
Director
Executive Office for United States Atterneys

Kevin L. Perkins
Agsistant Director
Criminal Investigative Diviston
Federal Bureau of Investization






